
EConomic
Policy
Institute Briefing Paper

1730 Rhode Island Ave., NW l #200 l Washington, DC 20036 l 202/775-8810

SETTING THE STANDARD
INTERNATIONAL LABOR RIGHTS AND U.S. TRADE POLICY

By Richard Rothstein

Why Higher Labor Standards in Developing Nations Should be a Focus of U.S.
International Economic Policy

We are irrevocably part of an international economy. To enjoy economic growth
at home we also need rising living standards abroad. Americans generally recognize
that stagnation in Japan and Europe contributes to U.S. stagnation because their
slow growth closes potential markets for American exports. When their own domestic
customer bases grow too slowly, Japanese and European firms try selling goods too
cheaply in the U.S. Contemporary disputes in steel and autos, to name but two,
illustrate other nations’ temptation to export their domestic recessions.

But in policy debates we pay little heed to effects on Americans of slow growth
in the developing world. Inadequate Third World purchasing power also results in an
inability to absorb U.S. exports and a need to sell low-priced goods in the American
market. Low-wage competition from these nations puts downward pressure on our
own living standards. Domestic manufacturers cut wages and benefits to compete.
Wage growth in developing nations is therefore essential not only for their own wel-
fare but for the welfare of American workers as well.

An international competitive environment based on low wages acts as a perma-
nent brake on income growth in developing nations and denies American exporters
the consumer markets which growth of industrial working classes in developing
nations would otherwise bring. Unregulated free trade will exacerbate this problem,
as developing nations compete to expand their export sectors by guaranteeing inves-
tors lower wages than their neighbors. If Third World workers are too poor to pur-
chase the fruits of their own labor,‘their employers have no alternative but to export
to the developed world, as cheaply as possible, virtually all the goods they produce. A



low-wage strategy for the Third World also forces American workers to reduce their
own wages in a spiralling attempt to hold jobs straining to flee to countries where the
main comparative advantage comes from labor repression.

In the long run, the U.S. can benefit from trade with developing nations only if
Third World workers share in the proceeds of development, since Third World elites,
who presently benefit disproportionately from development, cannot consume enough
to spur global growth on their own.

Inequitable income distribution in Third World nations also contributes to
authoritarian political systems and instability. The U.S. interest in promoting democ-
racy in developing nations requires a growing middle class with a stake in stability,
and this, in turn, requires that workers in export industries earn fair wages, com-
mensurate with their nation’s level of development.

Repression of labor unions in developing nations prevents workers from gain-
ing organizational experience essential for the evolution of democracy. As the
Kissinger Commission on Central America stated in 1984: ‘The importance of unions,
which represent millions of rural and urban workers, has been firmly established in
the region. They have been not only an economic force but a political one as well,
opposing arbitrary rule and promoting democratic values.”

There is no evidence that the deregulated low-wage development model followed
today by Mexico and other Latin American countries can succeed. The “newly indus-
trialized countries’* (NICs) of Asia achieved rapid economic growth with severe trade
protection, tight state controls on capital, and manipulated exchange rates. See, for
example, Smith (199 1) and Amsden (1989).

Consider South Korea. The U.S. trade deficit with South Korea began to fall
when dictatorship was overthrown, Korean labor unions gained power, workers’
incomes rose, and democracy increased. However, our future policy for other develop-
ing nations should not require political revolution to institute policies which balance
trade. We can get more balanced development policies right from the start.

Consider Chile. It has embraced laissez-faire reforms and achieved high growth
rates by increasing its exports of agricultural products. Last year, gross domestic
product (GDP) grew by 9.7 percent (Kamm 1993). But Chile illustrates what is wrong
with this growth model, both for itself and the industrialized nations. In the 1980s
Chilean exports grew at an average annual rate of 4.8 percent while imports grew at
an average annual rate of only 0.6 percent (The World Bank 1992, Table 14). While it
is not a problem for developing nations (or any nation) to run short-term trade sur-
pluses, these eventually need to be transformed into higher wages and standards of
living. Yet despite Chile’s economic growth, one-third of Chile’s 13.4 million people
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still live in poverty and spend over half their income on food alone (Kamm I993 and
The Economist 1991). This development model not only frustrates Chilean workers’
aspirations but provides little benefit for American workers who are denied potential
export markets in Chile.

The United States plans to negotiate free trade with Chile and other Western
Hemisphere nations once the North American Free Trade Agreement (NAFIA) is con-
cluded. The Enterprise for the Americas Initiative, building on NAFTA and the Carib-
bean Basin Initiative, would offer unrestricted access to U.S. markets in return for
Latin nations’ agreements to privatize their economies, reduce the size of government,
and adopt low-wage export platform strategies. Participating nations are expected to
sign International Monetary Fund (IMF) agreements which normally result in de-
pressing wages to make export industries more competitive.

In Mexico, the “structural adjustment” conditions required by the World Bank
and IMF resulted in policies that reduced real wages by nearly 50 percent in the last
decade. This, in turn, contributed to a loss (between 1980 and 1985 alone) of
300,000 U.S. jobs in export industries which could no longer sell to Mexicans whose
purchasing power was obliterated (Marshall 1988, p. 185). The dramatic decline in
production costs associated with lowered Mexican wages also made Mexico a more
attractive production location for U.S. firms. U.S. exports to Mexico have now recov-
ered, mainly because of a temporary growth of capital goods exports associated with
the relocation of industry to Mexico. But U.S. consumer product exports to Mexico
have little potential for growth so long as Mexican incomes remain low.

An alternative development model should emphasize the importance of creating
internal markets through a more equitable distribution of wealth. Higher wages and
labor standards can be an engine of domestic growth to supplement external export
markets; they will also relieve pressure on American manufacturers to reduce wages
at home.

The Clinton administration could enhance U.S. living standards by encourag-
ing developing countries to respect internationally recognized labor rights. Along with
inclusion of labor standards in trade agreements, a new policy should also redefine
the goals and underpinning principles of the Enterprise for the Americas Initiative,
the Brady Plan for debt relief, and policies of the World Bank, the IMF, and regional
development banks like the Inter-American Development Bank.

Protection of Labor Standards in NAFTA’
The North American Free Trade Agreement is the place to begin formulating

and implementing a new policy on Third World development. Higher Mexican wages
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and labor standards are essential to give Mexican workers the purchasing power
needed to consume more of both their domestic products as well as imports from the
United States. Higher Mexican wages and labor standards are also needed to protect
American workers from wage declines and job losses which result from competition
with Mexican workers paid at artificially low rates.

Indeed, without explicit labor standards protection as part of a NAFTA package,
a free trade agreement with Mexico would represent a step backward in U.S. policy.
This is because U.S. trade policies which NAFTA replaces-like the Generalized Sys-
tem of Preferences under which many Mexican exports to the U.S. already enjoy
duty-free treatment-include provisions which require respect for internationally
recognized worker rights. NAFTA, as originally drafted, includes no such provisions.

During the 1992 presidential campaign, then-Governor Clinton proposed that
NAFTA not be signed until its shortcomings with regard to labor and environmental
standards had been addressed via the negotiation of supplemental agreements. In the
following pages, we offer suggestions about what such a supplemental agreement on
labor might contain.

In summary, we suggest that:

l A labor standards agreement negotiated to accompany NAFTA should include a
broad commitment by each NAFTA nation to enforce its own domestic labor
laws.

0 The agreement should commit Mexico to develop procedures by which Mexican
workers have full access to independent judicial review when they cannot ob-
tain administrative redress and they believe their labor rights or standards
have been violated.

l The agreement should establish a trinational labor standards commission,
composed of labor, business, and public representatives from each NAFTA
nation. The commission should conduct investigations and public hearings to
determine whether NAFTA labor standards have been violated and to determine
appropriate remedies.

0 Workers or businesses that claim to suffer a competitive disadvantage because
another NAFTA nation has failed to observe agreed-upon labor standards
should have the right to file complaints with the commission. If the commission
rules that labor standards have been violated, it should have the power to
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assess compensatory tariffs or restrict transborder trade in the affected prod-
uct, until the labor standard violations are remedied.

0 In the case of U.S. government contracts for work done in Mexico, the contract-
ing agency should have the authority to require that the work is performed
with respect for agreed-upon labor standards.

l In some areas it is inadequate to insist only on observance of existing labor
laws. In these cases, upward revision is needed. In particular, in order to par-
ticipate as an equal partner in the U.S. market, Mexico should increase its
minimum wage, child labor, and hours-of-work standards to U.S. levels. This
harmonization should take place gradually, over a ten-year period.

l Enabling legislation with which President Clinton transmits NAFI’A  to Congress
should also include provisions that require American contractors, importers,
and retailers to make efforts to assure that the products they bring into this
country from Mexico are manufactured in accordance with the labor standards
set forth in the agreement.

l The NAFTA nations should establish a “social tariff’ so that low-wage imports
from non-NAFTA nations do not undermine the standards established for North
America.

Clinton’s Proposal
In his campaign speech on NAFTA, delivered in Raleigh, North Carolina, on

October 4, 1992, candidate Bill Clinton proposed negotiating a supplemental agree-
ment with Mexico establishing a “commission for worker standards and safety.‘* He
proposed that this commission should have “extensive powers to educate, train, and
develop minimum standards” (Clinton 1992, p. 14). Its enforcement powers would be
similar to those of an environmental protection commission which could “encourage
the enforcement of each country’s own environmental laws through education, train-
ing and commitment of resources, and could provide a forum to hear complaints.” It
would have the “power to provide remedies, including money damages and the legal
power to stop pollution. As a last resort, a country could even be allowed to with-
draw” (Clinton 1992, p. 13).

According to President Clinton, we need these supplemental agreements to
“require each country to enforce its own environmental and worker standards. Each
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agreement should contain a wide variety of procedural safeguards and remedies that
we take for granted here in our country, such as easy access to the courts, public
hearings, the right to present evidence, streamlined procedures, and effective rem-
edies. I will negotiate an agreement among the three parties that permits citizens of
each country to bring suit in their own courts when they believe their domestic envi-
ronmental protections and worker standards aren’t being enforced” (Clinton 1992, p.
14).

Since the election campaign, Clinton has reiterated this position, most notably
following his meeting with Mexican President Carlos Salinas de Gortari in Austin,
Texas, on January 8.

Mexico and the Role of a Trinational Labor Standards Commission
As the President suggested, in most respects Mexican labor standards are

adequate but require enforcement. Mexican law, for example, assures workers of the
right to organize independent unions and to engage in collective bargaining. It man-
dates non-discrimination in employment and pay on the basis of race or gender:
mandates workplace health and safety committees; requires benefits like vacation
and holiday pay, severance pay, compensation for injury, and overtime premiums:
and prohibits employment of children below the age of 14.

However, child labor is widespread despite the prohibition, and legally man-
dated benefits are often denied. Labor boards, acting on behalf of the Mexican execu-
tive, may deny certification to unions or authorization to strike on political or eco-
nomic grounds.

The trinational agreement on labor standards should codify the obligation of
each nation to observe its own labor laws and the right of workers to pursue in their
own national courts complaints of labor law violations. The trinational labor stan-
dards commission should be charged with assuring that the failure of any nation to
enforce its own labor standards does not have an adverse impact on the welfare of its
trading partners. Where the trinational commission concludes that such injury does
exist, it should have the power, in line with President Clinton’s suggestion, “to with-
draw”-to restrict trade in the affected products by levy of a compensatory tariff or by
an import ban until the labor standards violation is remedied.

Consider, for example, the hypothetical case of a Mexican workplace, say a
furniture factory, where health or safety standards are ignored and where the Mexi-
can workplace safety committee is ineffectual because its worker members are not
elected but are appointed by management. The NAFTA labor standards agreement
should commit Mexico to legal reform which assures the facility’s workers access to
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an independent judicial appeal process to enforce observance of safety standards.
Yet if worker rights to a safe workplace are still ignored, we cannot imagine

that the NAFTA labor standards commission could itself become, in effect, an appel-
late court to which workers could take appeals from their own national judicial sys-
tem. This, we believe, would be too intrusive on the ability of each of the NAFTA na-
tions to conduct its own domestic affairs, and would lead to unacceptable legal
minefields-U.S. workers, for example, appealing to the trinational commission deci-
sions of the National Labor Relations Board with which they disagree. Nonetheless, if
the labor standards agreement goes no further than a statement by each nation to
enforce its own laws, the agreement could do little to remedy the labor standards
violations for which it is designed.

But consider, in our hypothetical case, that there are American workers and
firms who are injured by the failure of the Mexican manufacturer to provide for ad-
equate worker safety. The American workers and firms must compete with imports
whose costs are reduced because of the Mexican manufacturer’s failure to invest in
necessary safety equipment. The NAFTA labor standards agreement must give these
American workers and firms the right to file complaints with the labor standards
commission.

The commission should then be mandated to conduct a full investigation of
whether Mexico’s own laws on worker safety, which the agreement commits Mexico to
enforce, have been violated. Should the commission find a violation, it must have the
power to order effective remedies.

President Clinton, in his October 4 campaign speech, suggested that the labor
and environmental standards commissions should have the authority to intervene
directly to correct the behavior of offending firms-for example, by assessment of
monetary damages and exercise of the legal power to stop pollution. As we have indi-
cated, however, we think that negotiating such powers would be impractical, because
giving the trinational commission direct power to “stop pollution’* or remedy a worker
safety violation would be too intrusive on a nation’s ability to conduct domestic
policy. But President Clinton went on to say that if these remedies were not suffi-
cient, “as a last resort, a country could even be allowed to withdraw” (Clinton 1992,
p. 14). We believe that this is the proper remedy-authorizing the commission to
withdraw free trade privileges from the affected product.

Thus, if a worker complains of unenforced workplace safety rules, the labor
standards agreement should first require that the worker has access to appeals
through his or her nation’s own judicial system. If, however, a worker or firm from
one of the other NAFTA nations complains to the labor standards commission, the
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commission’s remedy should be the assessment of a compensatory tariff, offsetting
the first firm’s savings from violation of worker safety standards. As is provided for
domestic violations of our own Fair Labor Standards Act, a penalty equal to the firm’s
savings could also be assessed. In extreme cases, the commission could withdraw
entirely the trade access of the firm’s products until the offending country’s judicial
system has succeeded in correcting the safety standards and assessing the appropri-
ate penalties.

The procedures we suggest, where workers in each NAFTA nation seek to pro-
tect their rights and standards by enhanced enforcement of their nation’s own laws,
but where affected citizens of other NAFTA nations can seek remedies from the work-
ers’ standards commission, would operate more smoothly if there were enhanced
communication and cooperation between the workers and unions of the three na-
tions. Today, this is facilitated between the United States and Canada, where workers
may be members of the same international union. But the labor organizations of
Mexico are distinct from those in the two northern nations. To begin to bridge this
gap, the labor standards agreement should permit unions in the U.S. and Canada to
affiliate unions in Mexico. This should be seen as a first step in the development of
coordinated collective bargaining laws in the three nations, appropriate for the emer-
gence of a trinational free trade area.

The labor standards commission should include representatives of business,
organized labor, and the public from all three countries. The commission should, as
President Clinton proposed, adopt streamlined procedures, be empowered to hold
public hearings, and afford all parties the right to present evidence. The commission’s
procedures should also authorize reimbursement of successful complainants’ legal
expenses. Procedures should be swift enough to remedy substandard labor practices
before jobs in competing industries are irrevocably lost.

NAFTA now provides for a very powerful trinational commission to adjudicate
intellectual property disputes; the labor standards commission should be as tough as
these intellectual property dispute procedures.

Enforcement of Labor Standards through NAFTA Enabling Legislation
There is another approach to enforcement of labor standards which does not

require trinational administration. Enabling legislation for NAFTA which the Presi-
dent submits to Congress can place some of the enforcement burden on the United
States’ own domestic contractors, importers, or retailers of products manufactured in
Mexico. Separate from the agreement with Mexico and Canada, the enabling legisla-
tion can give American workers and businesses the right to collect civil damages from
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contractors, importers, or retailers who know, or should know, that the products they
bring into the United States from Mexico undercut domestic costs because they have
been manufactured in violation of Mexican labor standards. Liability for warranting
that imported products were manufactured in accordance with the labor standards
agreement should be restricted to American firms that are large enough to conduct
inspections of the facilities where the products are manufactured.

U.S. businesses may claim that they have no control over the conditions pre-
vailing at Mexican suppliers or subcontractors. However, this disclaimer is usually
disingenuous. If U.S. contractors or retailers have no information about the condi-
tions under which products they import from Mexico are produced, they could be
required to inquire. It should be noted that the Department of Defense holds its con-
tractors responsible for enforcing Walsh-Healey labor standards at subcontractors,
and in these cases, contractors make the necessary arrangements to monitor compli-
ance. There is also precedent in the Fair Labor Standards Act, which makes it illegal
for anyone to produce goods in violation of minimum wage or hours regulations. This
“hot goods” provision has rarely been invoked by the Department of Labor in its wage
and hours enforcement activities, though there has recently been increased interest
in this approach. A similar tool should be available for NAFTA standards enforce-
ment.

We also recommend that NAFTA enabling legislation provide that all U.S. gov-
ernment contracts performed in Mexico be in compliance with the labor standards
agreement. For enforcement in the case of government contracts, the U.S. govern-
ment should have authority to inspect contractors or subcontractors, and to report
on whether agreed-upon labor standards are being observed. U.S. government con-
tracts should be canceled in cases where standards are systematically violated. This
is particularly important since, with few restrictions, NAFTA opens most government
contracts over $50,000 to Mexican and Canadian bidders.

The supplemental labor agreement, however, cannot simply set forth commis-
sion procedures for enforcement of existing labor laws. In some key areas, Mexican
law is too vague or inadequate to assure minimally acceptable worker standards,
even if enforcement were thorough. Therefore, a worker standards agreement must go
beyond devising mechanisms for enforcing existing Mexican labor law, and as then-
Governor Clinton proposed, have “extensive powers to develop minimum standards.”

In particular, a worker standards agreement must ensure worker protection in
all participating nations through the development and enforcement of labor rights
laws, especially with regard to the right to organize and engage in collective bargain-
ing, as well as the right to minimum wage, child labor, and hours-of-work standards.
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In addition, any worker standards agreement should provide safeguards against
downward amendment of labor laws as well as require that U.S. labor laws be bind-
ing on all workers who perform work within the U.S.

Labor Unions
Mexican law assures the right of workers to organize unions, engage in collec-

tive bargaining, and strike. But the law also permits Mexico’s federal labor boards to
certify unions, approve collective bargaining agreements, and authorize strikes. Be-
cause Mexico does not have the separation of powers and independent judiciary of
the American constitutional system, Mexican labor boards may lawfully base their
rulings on the government’s political and economic objectives rather than on workers’
procedural rights. These boards often exercise their powers with greater regard for
the government’s political objectives and low-wage economic strategy than for worker
rights.

In labor standards negotiations with Mexico, this defect will be difficult to rem-
edy simply by insisting that Mexican workers be guaranteed “the right.. .to bring suit
in their own courts when they believe...worker standards aren’t being enforced’*
(Clinton, 1992, p, 14),  since courts themselves may ratify the denial of worker rights.
On the other hand, Mexico would strenuously resist the intrusion on domestic
policymaking which would be involved if the United States insisted on making its own
judgments about whether the fundamental rights of association, collective bargain-
ing, and striking are being abridged in Mexico.

However, Mexico has ratified International Labor Organization (ILO) Convention
87 (Protection of the Right to Organize). It has also ratified international human and
social rights treaties which protect workers who attempt to organize and engage in
collective bargaining. Therefore, the best approach would be to provide, in the labor
standards agreement, that each nation not only observe its own labor laws, but com-
ply with several agreed-upon international labor rights agreements as well. For ex-
ample, the labor standards commission should be empowered to investigate not only
compliance with Mexican domestic labor law but also compliance with IL0 Conven-
tions 87 and 98 [the Right to Collective Bargaining).

Even though the United States has not yet formally ratified IL0 Conventions 87
and 98, the language of those conventions is consistent with our own National Labor
Relations Act and could be incorporated into NAFTA as principles enforceable by the
commission.

Since NAFTA’s labor standards agreement will focus mainly on requiring that
each nation observe its own labor standards as well as these international conven-
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tions, the agreement will therefore avoid the unwarranted implication that U.S. do-
mestic labor regulations should become the standard for Mexico. Indeed, in many .

respects Mexican and Canadian labor laws provide greater protection for workers
than do those of the U.S. For example, Mexican laws mandating profit sharing, paid
maternity leaves, and holidays are worthy of U.S. emulation. As the U.S.-Mexico-
Canada free trade area integrates, we hope that legislation in each nation will raise
labor regulation to the best standard prevailing in any nation.

In some areas, however, the labor standards agreement should provide for
more urgent harmonization between the United States and Mexico, before trade bar-
riers are removed entirely. In making this suggestion, we recognize that the negotia-
tions may be further complicated by demands of Canadian workers that exports to
Canada be manufactured with standards comparable to Canada’s even higher levels,
or that Mexico may counter U.S. demands by proposing that U.S. standards be im-
proved in areas where Mexico’s are superior.

In response, we suggest that complicated problems may require complicated
remedies and that we do not expect that the labor standards agreement will result in
perfect consistency, but only that it take significant steps toward redress of NAFTA’s
most glaring deficiencies. And the most glaring deficiency is that, despite the exist-
ence of many mandated benefits, labor costs in Mexico’s export sector are, overall,
too low for free trade to be conducted in a fair and mutually beneficial manner.

The areas where we urge explicit upward harmonization are minimum wages,
child labor, and hours of work.

Minimum Wages
Mexico’s Constitution provides for a minimum wage. Specifically, it states that:

The general minimum wage must be sufficient to satisfy the
normal material, social, and cultural needs of the head of a
family and to provide for the mandatory education of his
children (Starr 1981, p. 3).

Recent Mexican administrations have ignored this constitutional provision,
and, in an effort to attract export industries, have reduced the real value of the mini-
mum wage (currently equivalent to about 55 cents an hour) by failure to adjust the
minimum to offset inflation.

Mexico’s unions, controlled by the ruling party, help attract export firms with a
“solidarity pact” which, since 1988, has continued to hold wage increases below the
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inflation rate. Last summer, a Mexican labor board upheld Volkswagen’s discharge of
14,000 employees who repudiated a contract negotiated by the union’s govemment-
sponsored leadership (The Economist 1992). In 1987, Ford Motor Company re-
nounced its union contract, discharged 2,000 employees, and imposed a new union
contract with reduced wages (a 45 percent pay cut). When workers protested in sup-
port of dissident union leadership, gunmen hired by the official union entered the
Ford plant and shot workers at random. A force of 1,000 state police then entered the
plant to enforce the new contract (Levinson, pp. 27-28, and Robinson 1993).

At the present time, 2,100 workers at Ford’s Hermosillo plant are again on
strike; they earn about $2 an hour, while Ford workers in the U.S. doing identical
work earn about $15. With Mexican inflation now running at about 12 percent annu-
ally, Ford has offered the Hermosillo union a 9.5 percent wage increase, which would
further reduce its members’ purchasing power and relative incomes. Ford has also
asked Mexico’s federal labor board to declare the strike illegal, since the union’s
demands exceed the government’s wage guidelines (Darling, 1993).

The Clinton administration should insist in NAFTA’s labor standards negotia-
tions that Mexico’s minimum wage in the traded goods sector increase over time to
equivalence with the minimum wage prevailing in the United States. We suggest a
graduated ten-year schedule from the effective date of NAFTA for achieving this
equivalence, A ten-year timetable is consistent with the date after which most tariffs
will be eliminated under NAFTA. Since the purpose of equivalence is to eliminate
trade advantages based on suppression of wages, we define equivalence in exchange
rate terms, not purchasing power parity. Once equivalence has been achieved, proce-
dures should assure that minimum wage levels in the United States and Mexico
maintain their real values, adjusting for inflation levels in each nation. This policy is
consistent with the Clinton administration’s intention to propose indexation of the
U.S. minimum wage, after initial adjustment to an appropriate level.

It is true there is no scientifically determinable “correct” minimum wage appro-
priate for Mexico’s level of development, as there is no “correct” minimum wage for
the United States. Yet this does not prevent the United States from frequently modify-
ing the domestic minimum wage, adjusting for inflation or making changes based on
the relative political power of business and labor.

Historically, there have been three reasons for minimum wage legislation in the
United States. First, Congress wanted to inhibit the flight of manufacturing from
higher-wage sections of the country (like New England) to lower-wage sections of the
country (like the Southeast), solely to take advantage of labor exploitation. Second,
Congress wanted to avoid a competitive spiral where higher-wage areas of the coun-
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try saw their wages decline because of a need to compete with lower-wage areas of
the country. And third, Congress recognized, particularly when Fair Labor Standards
were first enacted in 1938, that economic growth could not proceed unless workers
had adequate purchasing power to consume the goods they produced, and that a
minimum wage was needed to-assure minimally adequate purchasing power for
economic prosperity.

All three historic rationales for Fair Labor Standards in the United States apply
today to the need for Fair Labor Standards covering commerce between the United
States and Mexico. Historically, the U.S. minimum wage applied only to workers
engaged in interstate commerce. However, as the American economy became more
integrated, virtually all economic activity came to be included in the “interstate” cat-
egory. Similarly, the ten-year schedule for minimum wage equivalence should apply
only to workers in the “traded goods” sector, engaged in manufacturing for the U.S.
or Canadian markets. If Mexican development proceeds as expected by NAFTA propo-
nents, a growing share of the Mexican economy will be included in the traded goods
sector and thus affected by the t&rational minimum wage. In addition, a higher
minimum wage in the traded goods sector will create some upward pressure on
Mexico’s prevailing domestic wage, improving income distribution and purchasing
power for workers throughout the Mexican economy.

Improvement in the current Mexican minimum wage is not a radical step. The
Mexican minimum wage has lost half its purchasing power since 1982. The drastic
decline is a result of Mexican policy, IMF structural adjustment agreements, and
commitments to international creditors to devote domestic earnings to debt service
rather than consumption.

It may at first glance seem that Mexico’s wage structure is appropriate for a
nation at its level of economic development. After all, the ratio of Mexico’s minimum
wage to the U.S. minimum wage is roughly the same (14 percent) as the ratio of the
two nations’ per capita GDP. This cannot be the sole factor to consider, however. For
one thing, per capita GDP tells us little about income in Mexico’s export industries,
since Mexico, like other developing nations, has a dual economy where per capita
income in the modern sector is much higher than in the traditional sector. If wages
as a share of income were compared between Mexico’s modern sector and the U.S.,
data would undoubtedly show a bigger gap. And there are several other benchmarks
which indicate that the Mexican wage is now inappropriately low for a nation at
Mexico’s development level, wanting to enter the U.S.-Canadian
trading partner. Indicators of this inappropriately low minimum
following:
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l Comparisons of labor productivity in the U.S. and in Mexican export industries
suggest that an appropriate increase could be substantial since labor produc-
tivity in Mexico’s export sector usually ranges from 80 percent to 100 percent
of U.S. productivity rates, while Mexico’s minimum wage is only 14 percent of
the U.S. minimum (Shaiken 1990 and Blomstrom and Wolff 1989). Real manu-
facturing wages in Mexico fell by 24 percent while industrial productivity in-
creased by 28 percent from 1980 to 1989 (The World Bank 1992, Table 7).

l Comparison of the wage share of GDP between the U.S. (55 percent) and
Mexico (15 percent) suggests that Mexican wages need a substantial increase
to achieve comparability (U.S. Department of Commerce 1992; Blecker and
spriggs 1992, p. 41).

0 If the standard used is workers’ earnings as a percentage of manufacturing
value-added (20 percent in Mexico vs. 35 percent in the U.S.), an immediate
increase would also be in order (The World Bank 1992, Table 7). In fact, since
Mexican export industries are more labor intensive than U.S. industry, work-
ers’ earnings in Mexico’s export sector should claim a greater share of value-
added than in the U.S., not a lesser share.

A ten-year scheduled increase in the Mexican minimum wage should be rapid
enough to provide Mexican workers with significantly increased purchasing power,
appropriate to their productivity levels. Yet this increase will still be slow enough to
continue to entice new investment. Some Asian nations attract U.S. runaway shops
with wage rates much higher than the Mexican standard.

There is precedent for careful incorporation of low-wage areas into the Ameri-
can market. In Puerto Rico, for example, minimum wages for specific industries were
established by industry wage boards. Nonetheless, most minima were reasonably
close to the mainland standard. In 1960, the mainland minimum wage was $1 an
hour: of 98 different industry minima on the island, 73 were $0.70 or higher and only
6 were less than $0.50. The typical apparel minimum wage was $0.80 (Reynolds and
Gregory 1965, p. 46 and p. 59). Gradually, on an industry-by-industry basis, the
differential was reduced, until in 1981 parity with the mainland was reached at the
$3.35 level.

Some minimum wage differential was maintained for forty years so that labor-
intensive firms would have incentives to invest in Puerto Rico and create employment
there. But the differential was small enough not to create a hemorrhage of US. firms
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relocating solely to take advantage of low wages. The strategy worked. Puerto Rico
sustained continued economic growth although its minimum wages were at incon-
ceivably high levels by Mexico’s present standards. From 1960 to 1989 Puerto Rico’s
real per capita personal income has grown steadily, at an average annual rate of 3.7
percent. Since island industries have been required to pay the full mainland mini-
mum wage in 1981, per capita growth has averaged 3.3 percent (U.S. Bureau of the
Census 1990, Table 1423, and U.S. Bureau of the Census 1991, Table 1421). During
this same period of Mexican crisis and liberalization, Mexican per capita income
growth has declined by an average rate of over 1 percent a year (Sheahan  199 1, p.
10). Today, though observing the same minimum wage, Puerto Rico’s average wage of
$6.50 is slightly more than half the mainland rate (Rohter 1993). This reinforces the
argument that equalizing the minimum wage is not the same as mandating equal
wages across the board. Even if Mexico’s minimum wage were equal to the U.S. mini-
mum wage, average Mexican wages would remain much lower than average U.S.
wages.

Child Labor
Mexico’s labor law prohibits employment of children below the age of 14 but

allows 15- and 16-year-olds to work up to 36 hours a week. This age threshold is too
low, and the supplemental labor agreement should include a provision raising this
age in Mexico’s export sector to the common U.S. (16 for non-dangerous occupations,
18 for others), also within ten years.

In the case of Mexico (like many developing nations), a lower level of develop-
ment does not justify child labor. Because Mexican adults have high rates of under-
employment, child labor in the export sector serves only to depress wages and deny
employment to better-paid adults. Mexican unemployment and underemployment
can only increase in the next few years, as population growth and the disruption of
rural land tenure traditions result in rapid growth of urban populations. The Mexican
labor force is expected to grow by 1 million workers per year, while even the most
optimistic projections of 4 percent Mexican growth will create employment for only
two-thirds of that number. In this context, continued employment of child labor in
the export sector needlessly serves to depress wages. Conversely, if the Mexican
minimum wage is increased by a supplemental agreement,
able to provide for their families and children will be under

then adults will be better
less pressure to work.
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Hours of Work
Mexico’s standard workweek of from 45 to 48 hours is also inappropriate for a

nation with severe unemployment and underemployment. A NAFTA labor standards
agreement should provide for a 50 percent premium paid for work in the export sec-
tor over 40 hours per week. Again, a ten-year phase-in period should be provided.

Safeguards Against Downward Amendment of Labor Laws
An effective labor standards agreement, while aimed primarily at enforcement

of each nation’s existing labor laws, should also provide some safeguards against
downward amendment of labor laws. In some cases (for example, changes in work-
place health and safety standards), whether a labor law amendment offers increased
or decreased protection to workers is a matter of interpretation. Therefore, we recom-
mend that each nation be required to notify the labor standards commission of any
changes in its national labor laws. The commission should be empowered to block a
change if it believes that it lowers labor standards for the purpose of gaining trade
advantages.

Closing a Labor Loophole in the NAFTA Text
In labor standards negotiations the Clinton administration should also re-

address the issue of Mexican firms that expect to do business in the United States
without abiding by U.S. labor standards. For example, Mexican trucking companies
will be allowed to transport goods into the U.S. from Mexico, yet drivers for these
companies will not be paid U.S. minimum wages, nor will they have the protection of
other U.S. labor laws. New negotiations with Mexico should require that any work
performed by Mexican firms in the United States be carried out in compliance with
US. labor laws.

Critics may reject U.S. requirements for higher labor standards in Mexico as an
affront to Mexico’s sovereignty. But this argument is disingenuous. Mexico’s present
policies of reduced wages and labor standards are partly the consequence of earlier
demands by the U.S. and its development agencies for “structural adjustment” to
make Mexico attractive for exporters. Intervention is now necessary to reverse the
effects of these Reagan-Bush policies. “Respect for the neutrality’* of Mexico’s domes-
tic policy is also a smoke screen. The present NAFTA draft contains numerous Mexi-
can accommodations to demands for changes in domestic policy-Mexico’s legal
(commercial dispute resolution) system, its intellectual property laws, and its invest-
ment rules. Reforms of Mexico’s labor market policies are now more sorely needed.
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The Need for a Social Tariff
. The obvious flaw in an approach which aims at enforcement and upward revi-

sion of Mexican labor standards is that Mexico currently competes with other Asian
and Latin American developing economies for U.S. investment, based on the ability to
offer low labor and regulatory costs. If Mexican wages and regulatory costs increase,
a likely fear would be the flight of international capital to other Third World nations
which are not under similar requirements to raise labor and regulatory costs.

The Bush administration’s ultimate stated goal was to negotiate worldwide “free
trade” with lower wage nations. After the ratification of NAFTA, Bush promised to
seek a free trade agreement with Chile and then one with Eastern Europe. All the
while, the Bush administration pursued the Enterprise for the Americas Initiative,
which would extend NAFTA’s  provisions to the rest of Latin America.

Each such agreement, however, tends to cancel the advantages of others. If all
developing nations are given privileged access to the U.S. market, none can have it.
Clearly the U.S. cannot be the primary export market for every developing economy in
the world. A continental development strategy with Mexico can work only if the goal
of worldwide free trade, based on low-wage export strategies for all developing na-
tions, is abandoned, and Mexico, perhaps along with the Caribbean nations, is given
privileged access to the U.S. market.

There are good security reasons for singling out Mexico and the Caribbean in
this fashion. Not only need we be more concerned with political instability in Mexico
than we are with instability elsewhere, but there is ultimately no way of slowing the
rate of undocumented migration from Mexico save with a meaningful development
strategy for the sending areas. This was also, of course, a Bush administration ratio-
nale for NAFIA,  but even most NAFTA supporters now acknowledge that free trade,
with its prospects for furthering the depression of Mexico’s urban living standards
and disrupting traditional peasant economies in rural areas, is more likely to stimu-
late immigration from Mexico, at least in the short run, than to staunch it. See, for
example, Martin (1992) and papers by Levy and van Wijnbergen  and Robinson et al.
in USITC (1992).

Wage harmonization and higher labor standards in Mexico will not achieve
their desired aims unless the North American market is protected from subversion by
other nations’ low-wage regimes. Raising Mexico’s wages closer to U.S. levels will do
little good if transnational investors can then relocate Mexican plants to the Philip-
pines or Sri Lanka. To prevent such runaways, we need to implement a social tariff to
protect North American prosperity.

Our free trade area should accept only those third country imports which are
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also manufactured with respect to labor and environmental standards appropriate to
those nations’ level of development. This could be accomplished by negotiation of a
“social clause” in the General Agreement on Tariffs and Trade (GATE”), which would
permit application to all trading partners of the procedures we sketched above for
Mexico.

Pending inclusion of a social clause in GATT, the protection of harmonization
could be accomplished by levy of a “social tariff,” taxing third nation imports an
amount equal to the difference between the wage paid and that which would be re-
quired if an acceptable minimum wage were enforced. (A similar tariff could be levied
to represent the costs of environmental responsibility.)

The “social tariff’ concept is now beginning to make its way into U.S. policy
debates. A proposed amendment to the 1990 Clean Air Act, requiring an import fee
equal to the difference between U.S. and exporting nations’ pollution control costs,
was narrowly defeated in the U.S. Senate, 52-47 (Charnovitz 1992, p. 343). The U.S.
Department of Commerce is, however, required by law to make an annual report on
the effects of pollution abatement on trade, including whether “the imposition of a
compensating tariff or other equalizing measure” would encourage trading partners
to implement pollution control measures (Charnovitz 1992, p. 342).

Implementation of a social tariff policy to offset substandard labor conditions
would require an investigation and hearings conducted to determine acceptable mini-
mum wage levels for developing countries. To avoid arbitrary judgments, the investi-
gation should first aim to develop a common minimum wage methodology for all
developing nations. While the specific methodology should be left to such hearings,
we suggest the following options, similar again to those described for Mexico:

(4 A developing nation’s wage level should not be disproportionately low as
a ratio of the nation’s per capita GDP.

(b) A developing nation’s minimum wage in its export sector could be re-
quired to have the same relationship to the North American minimum
wage as its labor productivity in traded goods bears to North American
labor productivity in similar goods.

(cl If income distribution in a nation exporting to the United States is dra-
matically divergent from that in the United States, increases might be
called for in the minimum wage paid in that nation’s export sector. The
distribution of the national income (between profits, proprietary income,
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interest, and wages) is one gauge for measurement. The GIN1 coefficient
(or other measurement of distribution of family income) is another.

kU If the wage share of manufacturing value-added in a nation exporting to
the United States is dramatically divergent from that in the United
States, increases in that nation’s minimum wage might be called for.

The essential ingredient in any social tariff policy, if it is to withstand chal-
lenges under GATT’s non-discrimination (Article XX) provisions, must be its non-
discriminatory character. If, on the other hand, international labor standards re-
quirements (including a social tariff to penalize violation of the minimum wage stan-
dard) were applied in a non-discriminatory fashion, we could reasonably claim they
are consistent with our GATT obligations.

Other U.S. Policy Initiatives to Elevate Respect for International Labor Standards
Beyond NAFTA, there are opportunities for action to make higher developing

country labor standards an important part of U.S. policy. This section outlines seven
policy initiatives which would further this goal.

(1) Emphasis on intema~nul labor standards in GAlTand  other trade negotiations.
Notwithstanding the Reagan and Bush administrations’ contempt for a policy

focus on international labor standards, there is precedent for the approach we advo-
cate. The Treaty of Versailles ending the First World War stated that the “failure of
any nation to adopt humane conditions of labor is an obstacle in the way of other
nations which desire to improve the conditions in their own countries” (Charnovitz
1992, p. 342). In 1953 the U.S. State Department proposed that an “unfair labor
clause” be added to the GATT, but the proposal was not accepted by the international
community, At that time, the State Department defined “unfair” as the “maintenance
of labor conditions below those which the productivity of the industry and the
economy at large would justify” (Charnovitz 1986, p. 64).

In 1955. the US. required Japan, as a condition of trade access to U.S. mar-
kets, to agree that wage standards would be maintained at “fair levels,” and as a
result of this commitment, Japan enacted its first minimum wage law (Charnovitz
1986, p. 65). In 1985, a presidential executive order directed U.S. companies operat-
ing in South Africa to follow a set of fair employment practices, including a minimum
wage “based on the appropriate local minimum economic level which takes into ac-
count the needs of employees and their families” (Anderson 1992).
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In 1974, Congress instructed the President to negotiate “adoption of interna-
tional fair labor standards” as part of the GAIIT, and again in 1980 and 1987 Con-
gress instructed the President to make incorporation of a “social clause,” including
respect for higher labor standards, a priority in GA?T negotiations. Consequently, the
Bush administration proposed that a GAIT working party study the effect of labor
standards and trade, but this proposal was met with strenuous opposition from
developing countries who labeled the proposal “protectionism.” The opposition was
led by India and Mexico (Chamovitz 1992, p. 341).

As a result, the Bush administration dropped the labor standards proposal
during the Uruguay Round, and it is no longer part of the working draft being ad-
vanced by GATT Director-General Arthur Dunkel. But since completion of the Uru-
guay Round will now require the US. Congress to adopt legislation extending “fast
track” negotiating authority, the proposal for a “social clause” should be revived as
part of the administration’s renewed negotiating instructions. The Clinton adminis-
tration should press Mexico to mute its opposition to this GATT reform, since opposi-
tion flies in the face of labor standards negotiations connected to the North American
Free Trade Agreement. Labor standards should be an important element of future
bilateral and multilateral trade agreements.

In particular, ongoing Multifiber Arrangement (MFA) negotiations on textile
and apparel quota levels should include emphasis on respect for internationally
recognized labor standards, since apparel plants in Third World nations are among
the most egregious violators of these standards.

(2) Articulation of a new Third World development strategy, based on creating
broad-based purchasing power as an engine of economic growth.
A new strategy should guide policies of the U.S. Treasury, the Agency for Inter-

national Development, the U.S. Department of Commerce, the World Bank, the Inter-
national Monetary Fund (IMF), the Inter-American Development Bank (IADB) and
other multilateral lending organizations. Each of these organizations now advocates
laissez-faire economic policies for developing nations. These policies invariably re-
quire that Third World nations reduce labor standards and wages as a condition of
development lending, debt restructuring, or balance of payments support. These
policies have a perverse effect: they reduce national purchasing power, constrain
developing nations’ ability to purchase industrial nations’ exports, and thus limit the
possibilities for developing long-term mutually beneficial trading relationships be-
tween the First and Third worlds.

As a first step, the President should request that future U.S. contributions to
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the World Bank, IMF, and IADB be conditioned on these institutions’ adoption of
internationally recognized labor rights language as part of their official development
philosophies. These institutions should be precluded from lending or development
activities in countries which are not taking steps to afford workers internationally
recognized labor rights. At the present time, U.S. appropriations for these institutions
include language which directs U.S. representatives to use their “voice and vote” to
support international labor rights, but representatives of the Reagan and Bush ad-
ministrations have ignored this direction.

(31 Stepped-up enforcement of existing laws which require higher labor standards in
developing nations trading with the U.S.2
Several existing laws contain powerful international worker rights provisions,

but the Reagan and Bush administrations ignored or only weakly enforced these
provisions. While specific language varies slightly from statute to statute, in general
these laws require nations which benefit from trade concessions or assistance pro-
grams to provide workers with:

l the right of association:
l the right to organize and bargain collectively:
l protections against forced labor:
m a minimum age for the employment of children: and,
l acceptable conditions regarding minimum wages, hours of work, and work-

place health and safety.

With regard to economic rights (“acceptable” levels of minimum wages, child
labor provisions, and health and safety laws), the statutes are clear that “the defini-
tion of worker rights be interpreted commensurate with the development level of the
particular country.”

While defining acceptable levels for particular countries is a difficult task, it is
still required by the statutes. Yet the Reagan and Bush administrations never even
pretended to make the effort. As we suggested above, there are available non-dis-
criminatory bases for determining acceptable minimum wage levels for developing
nations’ export sectors, using indices such as the wage share of GDP, the wage share
of manufacturing value-added, or comparative productivity levels. These indices
would conform to the statutes* requirement that “the definition of worker rights be
interpreted commensurate with the development level of the particular country.”
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International worker rights provisions are included in:

0 the Caribbean Basin Economic Recovery Act of 1986 (the Caribbean Basin
Initiative, or CBI);

l the Generalized System of Preferences Act of 1986 (GSP);

a the Overseas Private Investment Corporation (OPIC) statute of 1986;

a Section 301 of the 1988 Omnibus Trade and Competitiveness Act:

l instructions for U.S. Executive Directors for the international financial institu-
tions (World Bank, International Monetary Fund, regional development banks);
and

0 the 1993 appropriation to the Foreign Assistance Act of 1961.

Section 301 of the Omnibus Trade and Competitiveness Act of 1988 has never
been used to pursue a worker rights claim, despite the Act’s determination that the
lack of respect for international worker rights is an unreasonable trading practice.
Worker rights cases are discretionary under Section 301, and the U.S. Trade Repre-
sentative (USTR) is only “authorized,” not required, to impose sanctions in case of
violations. The primary value of Section 301, however, is that the threat of sanctions
is a powerful negotiating tool. The USTR should consider use of Section 301 as a tool
to persuade developing nations to raise their labor standards.

The most widely used of contemporary laws regulating international worker
rights has been the Generalized System of Preferences (GSP), which offers duty-free
status for most products exported to the U.S. from developing countries unless the
exporting country “has not taken or is not taking steps to afford internationally rec-
ognized worker rights to workers in the country.”

Congress deliberately attempted to ensure that the GSP program would give
respect for worker rights high priority. Congress used clear mandatory language and
provided that the President “shall not designate” a country a beneficiary of the pro-
gram and “shall withdraw” a country from participation in the GSP program for fail-
ure to comply with the worker rights standard.

But the Reagan and Bush administrations politicized and undermined enforce-
ment of the worker rights provision. The most serious offenders of worker rights
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continue to receive GSP benefits: Guatemala, the Dominican Republic, El Salvador,
Indonesia, Malaysia, Mexico, the Philippines, and Thailand are uniformly regarded by
labor and human rights advocates as the worst offenders, yet these countries, all of
which receive large investments by U.S. multinational firms, enjoyed virtual immu-
nity under the statute.

Meanwhile, countries that are nearly irrelevant to the global economy but upon
which the Reagan and Bush administrations looked with political disfavor, or which
had few multinational corporate defenders--like Burma, the Central African Repub-
lic, Chile, Paraguay, Nicaragua, Romania, and Syria-were removed as GSP beneficia-
ries.

Consider the example of Malaysia, which not only benefits from GSP, but
whose electronics industry carries out several important U.S. government defense
contracts. Malaysia is the world’s largest exporter of semiconductors, with 85,000
electronics workers (Grace 1990, p. 2). Malaysia has no minimum wage law, so U.S.-
owned corporations like Texas Instruments, Intel, and National Semiconductor
(Grace 1990, p. 11) can pay 45 cents an hour for unskilled production work (ILRERF
1990, pp. 60-61 and Exhibit 29). A dozen young girls recruited from rural villages
may share a one-room apartment in Kuala Lumpur. They sleep and work in round-
the-clock shifts.

Malaysian law permits workers to organize unions to improve wages and work-
ing conditions, but the Malaysian government exempted electronics workers, prohib-
iting unions in this sector. An American industry group, the Malaysian American
Electronics Industry Society, threatened that its member firms would not continue to
invest in Malaysia if unions were permitted (ILRERF 1990, p. 8ff).

In 1988, the AFL-CIO petitioned to deny U.S. tariff preference for Malaysian
imports, since Malaysia’s rules seemed to violate U.S. trade law requiring freedom to
unionize. When the administration accepted the petition for review, Malaysia an-
nounced it would henceforth permit unions in electronics-but only “in-house”
(single company) unions, not industry-wide unions. Company unions are usually too
weak to negotiate higher wages since their officers, all company employees, can be
pressured into tempering their militancy. Nonetheless, the Bush administration
dismissed the AFL-CIO petition, ruling that Malaysia was now “taking steps” to com-
ply with US. trade law.

Following the new policy, workers at the Kuala Lumpur RCA plant (still called
the “RCA” plant, even though the plant had been sold by General Electric to Harris
Semiconductor, another U.S. multinational), organized a company union. The firm
then changed its legal name from “RCA” to “Harris.”The Malaysian government ruled
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that the RCA workers’ union was invalid, since the union’s name was now different
from the company’s. So the union re-enrolled the workers under the Harris name.
Harris then transferred all employees, except for 24 union leaders, to a subsidiary
with yet a third name. Several months later, the original company was “closed,” and
the union leaders were laid off.

Meanwhile, employees of another firm tried to organize into an “electronics
workers” union. The Malaysian authorities ruled that this attempt was also unlawful
because the firm employed “electrical” workers who could not legally be represented
by an “electronics’* union.

Following these shenanigans, American labor and human rights groups filed a
new petition in 1990. The U.S. government refused to consider it, stating the matter
had already been settled when the 1988 petition was dismissed. The groups then
filed suit, seeking a court order to require the Bush administration to enforce labor
rights sections of U.S. trade law. The Justice Department successfully argued in
federal court that presidential enforcement is discretionary and immune from legal
challenge by groups having “abstract social interests.”

Illustrative of the contempt with which the Bush administration treated these
issues, the government’s position has been that official violence to repress trade
unionists’ efforts to organize is beyond the scope of worker rights investigation, since
official violence involves a violation of “human rights” and not “worker rights”: and
“human rights” are not covered by the international labor rights standard.

The Reagan and Bush administrations structured the worker rights review
process under the GSP statute into an adversarial proceeding in which the adminis-
tration would assume the role of counsel to the beneficiary country that was the
subject of a petition by U.S. labor or human rights groups and effectively require the
petitioners to bear the burden of proving the country’s ineligibility for GSP benefits.
In many cases, the U.S. government, through the embassy or through an annual
report on worker rights required by the statute, has independent knowledge of worker
rights violations, yet the administration has never taken action unless a petition has
been filed by an outside party. This practice conflicts with the language of the GSP
statute, which places an affirmative burden on the President to remove a beneficiary
country from the program if it fails to comply with the requirements.

Further, the U.S. Trade Representative promulgated regulations which require
that a petition must include “substantial new information” before a country will be
reviewed a second time, regardless of whether the country is in violation of the stat-
ute. This regulation is in plain conflict with the statute, which requires that a country
must be “taking steps” to comply with internationally recognized worker rights. A
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failure to improve towards compliance with worker rights, rather than new affirmative
violations, was intended by Congress as the standard by which a developing country
should be removed from beneficiary status. Particularly, if a country is making eco-
nomic progress but fails to spread the benefit of that progress from the elites to the
country’s workers, it was Congress’s intention that the country be denied GSP, OPIC,
and CBI benefits.

The Clinton administration could move quickly to revise the regulations and
procedures under which it investigates violations of international worker rights, and
to apply the results of these investigations to awards of benefits under the GSP,
OPIC, CBI, and AID programs and to negotiations pursued under the authority of
Section 301 of the Omnibus Trade and Competitiveness Act.

Specifically, new procedures should include designation of a government
agency with affirmative responsibility for investigating violations of worker rights in
beneficiary countries. A single agency could be charged with developing a consistent
set of standards for developing-nation trading partners worldwide.

(4) Incorporation of labor standards language in pending legislation, in particular the
imminent renewal of the Generalized System of Preferences (GSP).
The present GSP statute expires on July 4, 1993. As part of the renewal pro-

cess, Congress should attempt to strengthen the statute to make explicit the respon-
sibilities which past administrations ignored. While the language of the existing stat-
ute gives the new administration adequate authority to enforce international worker
rights if it chooses to do so, the new administration could also send a signal of its
intent to implement the provisions by lending support to congressional proposals for
strengthening the statute. Congressman George Brown (D-Calif.) is leading efforts to
revise the GSP worker rights standards. Amendments currently being considered, all
of which are worthy of support, include the following:

0 referencing IL0 standards as a definition of internationally
rights:

recognized worker

l making clear that the GSP review process is not exclusively petition-driven,
that the USTR is obligated to take action in any case in which it has informa-
tion and that the USTR must make use of all information available:

l requiring mandatory review of all petitions, even where worker rights violations
are unchanged in the face of improved economic circumstances:
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0

0

0

0

(5)

removing language which permits countries to qualify for GSP benefits if they
merely “take steps” of a token nature toward implementation of adequate labor
standards:

making clear that a violation of trade unionists ’“human rights” which prevents
exercise of the right of free association is also a violation of trade unionists’
internationally recognized worker rights:

making clear that GSP and other program benefits are contingent on respect
for each of the five listed elements of international worker rights, not simply on
respect for one of them:

providing for judicial review of administration decisions to reject petitions chal-
lenging the status of a beneficiary country.

Restriction of U.S. government programs which encourage, aid, and assistfinns
in the exploitation of labor in developing nations.
In response to the sudden publicity of a “60 Minutes” television segment on

U.S. Agency for International Development (USAID) money used to lure American
manufacturers to Central America, Congress quickly included in the 1993 foreign
assistance appropriation a provision stating that “None of the funds appropriated by
this Act may be obligated or expended to provide...assistance for any project or activ-
ity that contributes to the violation of internationally recognized worker rights, as
defined in [the GSP statute].”

The legislation is an important first step. But AID is not the only federal pro-
gram which uses U.S. government funds to encourage and subsidize offshore produc-
tion under exploitative labor conditions. An early task for the new administration
should be to gather accurate information about which U.S. government programs
have a similar effect to the AID, either because they explicitly subsidize substandard
labor conditions or because they encourage imports without regard to labor condi-
tions. .

Caribbean Basin Initiative programs, for example, fall in both categories, The
Department of Commerce circulates bulletins to U.S. manufacturers advertising
investment and relocation opportunities in Caribbean Basin nations in an attempt to
recruit American firms to establish manufacturing facilities there. Commerce also
arranges financing for these endeavors, sponsors training programs for the manage-

26



ment of these enterprises, and conducts a customer matching service for Caribbean
manufacturers. The Department of Labor conducts worker training programs in
Caribbean nations. In none of these programs, however, are U.S. executive depart-
ments required to consider respect for minimally acceptable labor standards as a
condition for providing such assistance, nor are they required to insist on appropriate
compensation levels for workers in enterprises which receive such U.S. government
assistance.

The World Bank and other U.S.-supported multilateral lending institutions
make direct loans to industrial enterprises which relocate from the United States to
take advantage of loosely enforced labor standards in Third World locations. The
Enterprise for the Americas Initiative requires Latin American beneficiary nations to
“demonstrate a commitment to economic reform,” including the privatization of in-
dustrial enterprises, the reduction of public sector subsidies, and very tough anti-
inflation measures, all of which are enhanced by domestic policies which repress
workers’ rights and wages. Tariff concessions to importers under tariff codes 806 and
807 (“maquiladora  manufacturing,” where tariffs are paid only on the value added in
assembly, and not on U.S.-made parts or on the overhead costs of capital equipment)
are routinely granted to firms which relocate to Mexican and Caribbean locations
where labor standards are not respected. The U.S. tax code permits firms to defer
reinvested foreign income, without requiring that this income be earned in conditions
which respect internationally recognized worker rights Insurance issued by the Over-
seas Private Investment Corporation also functions to encourage firms to relocate
from the United States to locations where workers’ rights and wages are repressed.

The President should issue an Executive Order to all agency heads requiring an
inventory of their programs with an analysis of any potential impact on encouraging
exploitative offshore production. Armed with the information produced by this Execu-
tive Order, the Clinton administration could then eliminate or reform programs which
assist firms in the violation of internationally recognized worker rights.

(6) Implementation of requirements that all U.S. government contracts for services or
products originating in foreign countries be performed in accordance with intema-
tionally recognized labor standards.
It is an anomaly that when U.S. government contracts are fulfilled domesti-

cally, the Walsh-Healey Public Contracts Act requires respect for labor standards
which are higher than those otherwise required by U.S. labor laws. For example,
workers employed on government contracts or subcontracts must receive premium
pay for time over eight hours in any one day, as opposed to the forty-hour-per-week
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requirement for other domestic employers. In some cases, government contracts
require even higher standards, under “prevailing wage” laws. Yet government con-
tracts for work performed abroad have no labor standards requirements, despite the
fact that such work, like government work performed at home, has a serious impact
on domestic working conditions.

Many American companies with lucrative U.S. government contracts have
relocated to developing nations to take advantage of exploitative labor conditions. As
discussed above, for example, a large proportion of American firms now operating in
Malaysia’s semiconductor and electronics sector (where unionization is severely re-
stricted) are U.S. Department of Defense contractors.

(7) Rat$ii+ation of or accession to existing international agreements which enhance
respect for worker rights and labor standards.3
Several international agreements commit signatory nations to observe interna-

tionally recognized worker rights and higher labor standards. In most cases, however,
the United States is unable to use these agreements to insist that our trading part-
ners honor higher labor standards, nor are we able to insist that trading partners
sign these agreements, because the United States has not itself ratified the agree-
ments.

Included in the category of agreements which could give the U.S. powerful
leverage to insist on raising labor standards in exporting nations are the following:

0 Conventions of the International Labor Organization (ILO), including, most
importantly, Convention Number 87, which guarantees freedom of association
for workers, and 98, which provides for the right to collective bargaining. The
United States has not ratified these IL0 conventions, though most of our trad-
ing partners (including most developing nations) have done so. Ratification by
the United States of these conventions could also include a requirement that
nations which expect to benefit under the GSP, OPIC, CBI, AID, or bilateral
trade programs do likewise. Notwithstanding the United States’ past failure to
ratify these conventions, our State Department’s own rules and regulations
(expressed in its annual Country Report) state that these rights are absolute:
“no flexibility is permitted concerning the acceptance of the basic principles
contained in human rights standards, i.e., freedom of association, the right to
bargain collectively, the prohibition of forced labor, and the absence of dis-
crimination” (p. 1694).

Developing nations need be assured that as the United States begins to
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apply its laws requiring respect for these economic rights as a condition for
trade access and preferences, these standards will be developed and applied in
a non-discriminatory and unbiased manner. Existing IL0 procedures permit
workers’ organizations to file complaints of violations with the ILO’s Committee
on Freedom of Organization or the ILO’s Committee on Application of Conven-
tions. If both the United States and a trading partner have ratified IL0 conven-
tions, the United States could seek to have these IL0 committees take evidence
and render opinions regarding charges that a country benefiting from trade
preference was violating worker rights. Like the IL0 itself, the committees are
tripartite bodies composed of equal numbers of representatives of governments,
labor unions, and businesses. The committees cannot enforce their judgments,
but a finding by the IL0 that violations occur could be used as evidence in U.S.
administrative procedures which lead to denial of beneficiary status under
GSP, OPIC, CBI, or even a free trade agreement, and could help immunize the
United States from charges that the denial of beneficiary status was discrimi-
natory or politically motivated.

Use of IL0 judgments in this fashion would lend an element of interna-
tional objectivity to U.S. findings that trading partners were violating worker
rights and provide compelling defense to charges that U.S. actions in this re-
gard were “protectionist” in nature. On the other hand, since IL0 procedures
are notoriously lengthy and drawn out, U.S. trade policy should not allow itself
to become dependent on awaiting IL0 determinations that a developing country
is violating internationally recognized worker rights, and U.S. policy should
have the capacity to proceed without awaiting IL0 determinations.

Domestic objections to ratification of IL0 conventions have been based
on a fear that American control over our own domestic policy would be unduly
compromised if international bodies supervised our conduct of labor relations.
To meet, at least in part, this objection, the conventions should be ratified
subject to the reservation that complaints to the IL0 of purported U.S. viola-
tions of Conventions 87 and 98 should be barred except where complainants
have first exhausted remedies available to them under the National Labor Rela-
tions Act. If a pattern then develops where the IL0 finds violations where the
National Labor Relations Board has found none, this would provide instructive
guidance as to where the United States’ own collective bargaining laws might
appropriately be strengthened.

Other IL0 conventions which might be ratified by the United States and
its trading partners include Convention 1 (the right to acceptable conditions of
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work with respect to working hours); Convention 5 (child labor): Convention
131 (the right to acceptable conditions of work with respect to minimum
wages): and Convention 155 (occupational safety and health). While these
conventions could not appropriately be enforced in a manner like enforcement
of Conventions 87 and 98, mutual ratification provides a common statement of
principles on the basis of which the United States could justify to Third World
trading partners specific standards, appropriate to each nation’s level of devel-
opment, which are minimally required to entitle that nation access to the U.S.
market.

0 The United Nations Covenant on Economic, Social, and Cultural Rights. This
treaty was adopted by the U.N. General Assembly in 1966, a companion to the
U.N. Covenant on Civil and Political Rights, also adopted in 1966. Both treaties
were signed by President Carter in 1979 and sent to the Senate for ratification.
In 1992 the Senate, upon the recommendation of Secretary of State Baker,
ratified the Covenant on Civil and Political Rights, but took no action on the
Covenant on Economic, Social, and Cultural Rights.

The Covenant on Economic, Social and Cultural, Rights includes recogni-
tion of rights to adequate nutrition, housing, health care, social security, and
education. It contains a broad statement of labor rights, including the right to
form trade unions and the right to strike, requires a reasonable limitation of
working hours and limitations on child labor, commits governments to policies
aimed at achievement of full and productive employment, and recognizes a
right to wages that provide an “adequate standard of living’* for workers and
their families, “including adequate food, clothing, and housing.”

The Clinton administration should urge the Senate to take action on this
covenant, and then urge ratification by trading partners who have not yet done
so. The covenant has no enforcement provisions, requiring only that govern-
ments submit periodic reports to the U.N. Economic and Social Commission
detailing progress in the “progressive implementation” of the provisions of the
treaty. The requirement of such reports, while not binding nations to particular
policy improvements, could contribute to establishing a climate of support for
higher labor standards.

0 The American Convention on Human Rights. President Carter signed the
American Convention in 1979, but the United States has not ratified it. In
1988, an Additional Protocol* on Economic, Social, and Cultural Rights was
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added, enumerating hemispheric labor standards.
If the United States and its trading partners ratify the American Conven-

tion and its Additional Protocol, free trade negotiations with Latin American
nations could include mutual agreements to submit to the jurisdiction of the
Inter-American Court of Human Rights in cases where specific rights (such as
freedom of association or collective bargaining) are alleged to be violated.
Mexico, for example, has ratified the American Convention and the Additional
Protocol, but has not recognized the compulsory jurisdiction of the Inter-Ameri-
can Court.

Conclusion
The Clinton administration has many opportunities to expand American export

markets in the Third World, as well as to protect U.S. jobs from unfair low-wage
competition, by a policy which gives greater emphasis to internationally recognized
labor standards.

The policy must be guided by a new international development strategy which
recognizes that higher wages and the creation of internal markets are as important to
Third World development as export opportunities.

Labor standards negotiations as part of the NAFTA process provide the first
opportunity to implement the new policy. Other important opportunities lie with the
approach Clinton administration representatives take in international development
agencies like the World Bank, IMF, and Inter-American Development Bank. A new
enforcement approach to existing labor standards provisions of the Generalized Sys-
tem of Preferences and other trade laws is also called for, as is support for GSP
amendments which make enforcement requirements more explicit. A consistent
policy should be adopted which assures that U.S. government funds are not ex-
pended to promote foreign investment or imports which violate internationally recog-
nized worker rights. And finally, signing and ratification of international treaties
which highlight internationally recognized worker rights could provide support for a
new international climate in which development and trade became, not ends in them-
selves, but a means to improved welfare for citizens of developed and developing
nations alike.

March 1993
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Endnotes

1. I am indebted to Ron Blackwell and to Thea Lee, Jerome Levinson, and William
Spriggs of the Economic Policy Institute for assistance in formulating the proposals
contained in this section.

2. I am indebted to Terry Collingsworth for assistance in preparing this section. In
several cases, I have borrowed verbatim from a memorandum he wrote to me, “Re:
International Worker Rights,” November 25, 1992.

3. I am indebted to Andrew Reding for assistance in preparing this section. I have
relied especially on a memorandum which Reding wrote to me, Subject: labor rights
in international human rights treaties,” November 29, 1992.

4. U.S. ratification of the Protocol should be subject to the reservation that we do not
accept its language restricting women’s freedom of choice with respect to abortion.
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