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EXECUTIVE SUMMARY

The American system of free collective bargaining-which
has served the economy so well for over half a century-is
threatened by the expanding management practice of pem?a-
newly replacing workers who go out on strike. If allowed to con-
tinue, this practice will produce negative social and economic
effects for America.

The National Labor Relations Act explicitly gives employees the The fi&M to get
right to strike; it does not explicitly or implicitly give employers one’s job back after
the right to permanently replace striking workers. But as a result a strike is essential
of some tangential language(“dicta”) in a 1938 ruling that actually to collecti~
reinstated some striking workers (National Lube  Relation
Boardv.MachyRadtiandk!egra@  Co.), alegalargumenthas

bargaining.
been constructed-reinforced by recent Supreme Court rul-
ings-that permits employers to replace striking workers perma-
nently, rather than just for the duration of the strike. This effec-
tively punishes employees for exercising their rights within the
law. The courts have thus abrogated legislative authority

Both the theory and practice of modern labor relations recog-
nizes that the threat of a work stoppage is the motivating force
for both employer and employee to come to an agreement. It is
also the reason that the overwhelming majority of labor-manage-
ment disputes do not reach that stage. But the threat has little
meaning if both employer and employee know that the latter
can be fired for striking. Thus, the right to get one’s job back
after a strike is essential to collective bargaining. Without that
right, the negotiating power of management becomes so strong
that it precludes serious negotiation. The result-as we experi-
enced in the earlier years of American industrialization-is that
labor-management tension erupts into class conflict and via
lence, precisely the conditions that the Railway Labor Act and the
National Labor Relations Act were designed to eliminate.

Among the economic consequences of permitting employers
to fire striking workers is that it will encourage American business
and government to respond to the new international competitive
environment by attempting to lower wages and health benefits
@most four out of five strikes since 1980 were over health bene-
fits) and safety and other workplace standards, rather than by rais-
ing innovation and increasing productivity and quality
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Specific  findings ‘of the Conference participants included:

* Increased management hostility to collective bargaining,
inspired by Ronald Reagan’s firing of striking air traffic control-
lers and recent court rulings on replacement workers, has led to
a doubling of unfair labor practice cases before the National
Labor Relations Board and an increase in the average time
required to resolve them from 500 to 700 days.

* Management decisions to use permanent replacements often
backfire, endangering the firm by depriving it of experienced
workers and sometimes dragging the company into bankruptcy
and causing financial loss for creditors and suppliers, their work-
ers and dependents, and the nation (e.g., the recent cases of East-
ern Airlines, Continental Airlines, and Greyhound).

*where  permanent replacements have been used, strikes
have been longer.

* Firms that use permanent replacements during strikes do
not achieve higher rates of production than firms using tempo-
rary replacements or non-bargaining personnel.

* Many claims that replacements can be hired only if they are
assured of permanent status have been unfounded.

* Permitting striking employees to be rehired as vacancies
occur slightly mitigates the problems created by the Mackay deci-
sion; the original workers may wait eight years or more to be
offered jobs.

Firms that use
permanent
replacements
during strikes do
not achieve higher
rates of production
than firms using
temporary
replacements or
non-bargaining
personnel.

* The Mackay decision encourages employers to intimidate
workers in both collective bargaining and union organizing situ-
ations by threatening permanent replacement if the conflict is
not settled on the employers terms.

* Permanently replacing strikers promotes the spread of
industrial conflict to third parties, as in “corporate campaigns”
that exert pressure on the firms’ investors, creditors, customers,
and suppliers.

* With the exception of South Africa, no other Western indus-
trialized nation allows employers to permanently replace strik-
ing workers. Our number one trading partner, Canada, adopted
the U.S. National Labor Relations Act as its collective bargaining
model, but explicitly rejected the Mackay dicta as inconsistent
with basic employee rights in a free collective bargaining sys-
tern.



PREFACE
Something is wrong in the relationship between workers and

managers in America, and it is helping to weaken our national
competitiveness.

A decade ago, when it became apparent that America’s com-
petitive strength in the world was slipping, the first to be blamed
was the American worker It was said that unions were too strong
and that American workers were lazy, overpaid, and not as con-
cerned with quality as were Japanese or European workers. That
argument lost credibility with the awareness that America, with
the Zouxzt rate of unionization of any its major competitors, has
had the lalg~st trade deficits. Moreover, there are a host of spe-
cific cases where unionized American workers working for for-
eign managers are producing at above the productivity rates of
equivalent foreign workers (Karier, 1990).

Some of the blame then shifted to American management,
who were said to be lazy, greedy and unconcerned with the long
term health of their firms. But here again, the evidence is contra-
dictory For example, American-managed multinational corpora-
tions, though often operating in heavily unionized foreign coun-
tries, continue to hold a steady share of world exports (Lipsey
and Kravis, 1987).

These facts have raised the possibility that the problem may
lie not so much in the personal characteristics of American work-
ers or managers, but in the way in which their relationship is
organized under American laws and practices.

There is a growing perception that in this highly competitive
world, a key factor in success is the ability of labor and manage-
ment to cooperate. Study after study has shown that where work-
ers feel responsibility for the product and share a concern with
the long-term survival of the firm, productivity and innovation
have the best chance to flourish. Where workers are alienated
and the workplace is pervaded with an “us vs. them” atmo-
sphere, competitiveness will suffer. Great Britain is the classic
example of what labor management warfare can do to national
productivity

In the last ten years, the United States appears to have started
down the same path; a profound shift has occurred in the cli-
mate of labor-management relations. One of the most important
causes was the breaking of the air trafhc controllers union by

Ronald Reagan in 1981. This event signalled that employers
could rip up the informal post-World War II social contract under

ntere is a growing
pemeption that in
this high/y
competitive MM& a
key factor in
success is the
ability of labor and
management to
cooperate.



The report suggests
#at the use of
permanent
replacement
workers  and ofher
such efforf to
undercut tie
economic security
of American
workers in order to
reduce labor costs
will be
counteqvvducti~
both for the firm
and for the nation.

which management had generally honored the right of striking
employees to return to their jobs when the strike is over The
growing management practice of permanently replacing striking
workers results in punishing workers with loss of their jobs for
exercising what most Americans believe is a fundamental civil
right. The right to strike has become merely the right to quit. Not
only does this dramatically tilt the labor-management negotiat-
ing table against workers, it undercuts the system of protected
collective bargaining that brought U.S. labor-management rela-
tions out of the industrial dark ages of violence and class warfare.
The destructive consequences of the increase in recent labor-
management tension in the airline, bus, newspaper, and other
industries could be a taste of things to come.

On November l-2,1990,  the Economic Policy Institute spon-
sored a conference of academic experts to explore both the
labor-management implications and the larger economic conse-
quences of the inc:reased use of permanent replacements. This
volume is an edited transcript of that conference. It provides
both the basic economic and legal information on the growing
use of permanent replacement workers and a thoughtful discus-
sion of its economic consequences. Taken as a whole, the report
suggests that the use of permanent replacement workers and
other such efforts to undercut the economic security of Ameri-
can workers in order to reduce labor costs will be counterpro-
ductive both for the firm and for the nation. The inevitable result
will be a further weakening of the mutual trust between
employer and employee, which is essential for the success of
American business in an increasingly competitive global econ-
omy As former Secretary of Labor Ray Marshall pointed out at
the EPI conference, there cannot be effective cooperation and a
sharing of responsibility between people or groups whose
powers are vastly unequal.

Anyone concerned with the issues of democracy and fair play
in the workplace and their consequences for national competi-
tiveness should read the following pages carefully

Jeff Faux
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CONFERENCE OVERVIEW
Illtroduction

In recent years, the practice of permanently replacing-in
effect, firing-workers who go out on strike has grown to the
point where it is poisoning labor-management relations in
America. This comes just at a time when labor-management
cooperation in the workplace is proving essential to boost the
productivity and competitiveness of the American economy.

Permanently replacing workers on strike has become a
national problem because the practice undermines the American
collective bargaining system by removing its cornerstonethe
legally-protected right to strike. A moments reflection will tell
you that if an employer can deny a worker the right to his or her
job n-hen the strike is over, the right to strike does not exist. The
worker is left only with the “right” to quit.

The following discussion of the implications of denying
legally striking workers their jobs back is based on the Economic
Policy Institute Conference on Industrial Relations Practices and
the Changing Economy on November 1 and 2,199O.

A moment’s
reflection will tell
you that if an
employer can deny
a w&er the right to
his or her job wMn
the strike is overg
the ri’t to strike
does not exist. Ihe
wonker is left only
with the “‘right” to
quit.

Section 7 of the National Labor Relations Act states:
Employees shall have the right to self-organization, to form, join, or assist
labor organizations, to bargain collectively through representatives of
their own choosing, and to engage in other concerted activities for the
purpose of collective bargaining or other mutual aid or protection. .

Section 2 (3) declares:
The term ‘employee’ shall include any employee, and shall not be lim-
ited to the employees of a particular employer and shall include any
individual whose work has ceased as a consequence of, or in connection
with, any current labor dispute or because of any unfair labor practice,
and who has not obtained any other regular and substantially equiva-
lent employment.

Section 13 states:
Nothing in this Act shall be construed so as either to interfere with
or impede or diminish in any way the right to strike..



Uncontmlled strikes
and industrial strife
were tie norm
before the passage
of America’s basic
labor laws.

Strikes are an Integral Part of
Free Collective Bargaining

“It is hereby declared to be the policy of the United States to
. . . encour&el  the practice and procedure of collective bargain-
ing. . .” SO begins the National Labor Relations Act (NLRA, also
known as the Wagner Act), which, along with the Railway Labor
Act, spells out the basic rights of employees in the American sys-
tem of collective bargaining. At the foundation of these rights is
the right to strike. Indeed, the right to strike cannot be separated
from the right to collective bargaining itself The right to strike is
the mechanism that resolves conflict. Strikes over economic
issues impose costs on both  sides, forcing each to strive for com-
promise.

It is important to keep in mind that outside the framework of
legislatively protected collective bargaining, the free market for
labor yielded destructive labor-management relations. Uncon-
trolled strikes and industrial strife were the norm before the pas-
sage of Americas basic labor laws.

Animosity in those struggles ran so high that the term “scab,”
used to describe replacement workers, took on a pejorative
meaning. Congress passed the National Labor Relations Act
(1935) and its sister law, the Railway Labor Act (1926) (hereafter
referred to as the Acts), in large measure to end the violent,
uncontrolled, and economically crippling labor-management
conflicts that pervaded the American economy

Prior to the passage of federal collective bargaining legisla-
tion, state governments often attempted to regulate labor rela-
tions through arbitration, but with stringent restrictions on the
right to strike. The human suffering and social divisiveness of
the period were a bleak chapter in American history, symbolized
by infamous battles at such work sites as the Carnegie Steel Mills
in Homestead, Pennsylvania in 1892 and the railroad yards of
Chicago, Illinois in 1894. The use of police, state militia, and pri-
vate armies to enforce court injunction orders to end strikes or
stop violence over the use of replacement workers required a
legislative response. Twenty-one states passed laws to arbitrate
labor disputes before 1904. These included Pennsylvania in
1883 and 1983; Massachusetts, New York, Iowa, and Kansas all in
1886; Louisiana in 1894; and Illinois and Texas in 1895. Labor-
management issues, however, proved too complex for state arbi-
tration boards to handle effectively After several decades of fail-
ure, the government arbitration model of labor relations was
rejected in the col.lective bargaining Acts of 1926 and 1935.



Before the Acts, strikes were more violent because at their
core-regardless of the economic issues at hand-was the ques-
tion: Should workers be able to bargain collectively with man-
agement? On the issue of the employees’ right to organize and
bargain collectively with their employer there is no compromise
position: either they have such a right or they do not The refusal
of management to recognize this right set up conflicts that could
not be resolved through negotiations. The Acts brought collec-
tive action within the law by establishing the right to strike. This
freed workers to organize by making management reprisals ille-
gal. Under the Acts, work stoppages are over ewnomk issues,
not over the right of employees to bargain collectively

The Supreme Court clearly expressed this rationale in its deci-
sion in the Insuvance &enLs case:

The presence of economic weapons in reserve, and their
actual exercise on occasion by the parties, is part and parcel of
the system that the Wagner and Taft-Hartley Act have recog-
nized . . . [Gjood-faith bargaining between parties, and the
availability of economic pressure devices to each to make the
other party inclined to agree on one’s terms-exist side by
side (iVLREJ z! Insurance &erzLs Iruerrzutinal  Union, 361 U.S.
477 (1960)).

Along this line, Paul Weiler, professor at the Harvard Law
School and a Conference participant, observed that the right to
strike is in large part what makes the system of free collective
bargaining superior to government arbitration. Weiler explains:

The spokesmen for the parties at the bargaining table know
more than a remote government agency does about the needs
and priorities of their constituents, and the prospect of a strike
forces these negotiators to devise imaginative trade-offs when
their interests conflict (Weiler, 1984).

The result is that under our system of legally sanctioned col-
lective bargaining, strikes and lockouts are rare because they are
more costly to workers and employers than compromise. The
overwhelming majority of collective bargaining agreements are
reached without a work stoppage. Since 1981, the Bureau of
Labor Statistics (BLS) has kept records only on more significant
strikes-those involving 1,000 or more workers. In 1988, there
were only 40 such strikes in the entire nation. In his book, R%at
Do Unions Do? (Freeman and Medoff, 1984), Conference partici-
pant Richard Freeman reports that during the 197Os-U.S.
Department of Labor strike statistics were more complete than

overuiewm7 i

Before the Acts,
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regardless of the
economic issues at
hand-was HE
question: Should
wonkers be able to
baqain collect.iWy
with management?



they were in the 198CIs-just  0.18 percent of total working time
WJS lost to strikes. The alternatives to the protected right to
strike-anarchy or government-imposed collective agree-
ments-would undoubtedly be more costly to our economy.

nte result is that
under our system of
legally sanctioned
collecti&
batgaining, strikes
and lockouts are
rare because they
are more costly to
workers and
employers than
compromise.



The Mackav Decision

By the end of World War II, the basic wisdom of granting
employees the right to choose collective bargaining as the fun-
damental framework for labor-management relations was well
established. And for the most part, the right to strike-that is, the
right of a worker to return to his or her job after the strike is
over-was accepted by management. However, in a somewhat
bizarre legal episode, the seed of the destruction of that right
was sown in some tangential language included in a 1938
Supreme Court ruling, NLRB z! Mac&y Radtb & relesraph  Co.
Although the decision itself was otherwise consistent with the
Wagner Act, the language of a Court “aside” has been used to jus-
tify the permanent replacement of striking workers.

The use of Mm for this purpose appears odd because the
strike in question did not involve replacement workers, but the
use of reassigned non-bargaining unit members.

The headquarters of the Mackay Radio Company were in San
Francisco. Its union went on strike over a national contract In
response, Mackay Radio moved eleven nonstriking workers
from their Ios Angeles and Chicago offices to do the work of the
striking employees in San Francisco. The company assured these
transferred workers that they could choose to remain in San
Francisco after the strike ended.

The strike lasted three days. When it was over, the striking
employees requested reinstatement. Of the eleven relocated
workers, five chose to remain at their new location. So, the com-
pany replaced five striking employees with those transferred
employees. The union filed a complaint with the National Labor
Relations Board (NLRB), contending that the five replaced strik-
ers were being discriminated against because they were key
union activists.

On that specific issue, the Supreme Court uphela  a NLRB deci-
sion that Mackay Radio had unfairly discriminated against the
employees because of their union activity The Court ruled that
under section 2(3) of the Act, the striking workers maintained
their status as employees until they obtained “regular and sub-
stantially equivalent employment” (304 U.S. 333 (1938) at 345).
Despite those two important rulings, on its own initiative the
Court further asserted as dicta (expressions in court opinion
that go beyond the facts before the court and therefore are indi-
vidual views of the author of the opinion and generally do not
set precedents):

Although the
decision itself was
otherwise
consistent with the
Wagner Act, the
language  of a Court
“aside” has been
used to just@ tie
pemtanent
replacement of
striking workets.
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The language in
a s s e r t i n gMackay
tiat employers have
a right to fire
striking employees
by permanently
replacing Hem is
c/ear/y not
consistent with the
NLRA guamntee of
tie right to strike.

. . . [Ilt does not follow that an employer, guilty of no act
denounced by the statute, has lost the right to protect and con-
tinue his business by supplying places  left vacant by strikers.
And he is not bound to discharge those hired to fill the places
of strikers, upon the election of the latter to resume their
employment, in order to create places for them (304 U.S. 333
(1938) at 345).

This afterthought--having no direct bearing in the deci-
sion-is now used as precedent to justify permanently replacing
striking workers. Yet the language in Mu&q asserting that
employers have a right to fire striking employees by perma-
nently replacing them is clearly not consistent with the NLRA
guarantee of the right to strike.

Neither is the econ.omic reasoning implicit in Mackay consis-
tent with the realities of employment and production. The
Courts decision links the ability of a firm to operate during
strikes to the use of permanent  replacements. Both logic and
empirical data indicate that there is no such linkage. The logic is
clear: without MLZ+@,  employers could still hire t~orary
replacements during a strike. Analysis of actual firm behavior
shows that temporary replacements are sufficient. In her Confer-
ence presentation, Cynthia Gramm, a professor at the University
of Alabama-Huntsville, shows that the vast majority of employ-
ers-from a low estimate of two out of three to a high of almost
six out of seven-operate during strikes without using perma-
nent replacements. Most firms-between a low of two out of
three firms and a high of nine out of ten-react to a strike by
reassigning struck work to non-bargaining unit personnel. More
importantly, employers using permanent replacements do not
operate at higher capacity levels than firms using other strategies
to operate during strikes, which indicates that there is no direct
efficiency advantage in using permanent replacement workers.

Further, the contention by some companies that replacements
could be hired only if they are offered permanent status does not
appear to be based on reality Julius Getman, a law professor at the
University of Texas-Austin, gave an example in his Conference
presentation. The International Paper Company publicly asserted
that it could only recruit replacements for its struck plant in Jay,
Maine if they were offered permanent status. Yet, the contracts
signed by the replacement workers specifically stated that they
had only temporary  status, and that they may have been replaced
if the company agreed to sign a contract with the union. Thus, the
company was able to use M&q. to sever responsibilities to
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either striking or replacement workers. It appropriated to itself
the option to permanently replace its striking workforce without
incurring any obligation to the replacement workers should it
later choose to return the striking employees’ jobs to them.

nte contention by
some companies
that replacements
could be hired only
if tiey are offered
permanent status
does not appear to
be based on real@
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Why Overturn Mackay Now?

Observers
contemporary to
Mackay can be
excused for not
being immediately
concerned with the
dicta in Mackay,
which contmdicted
tie very Act upheld
by the actual
decision.

Mw can only be understood in its historical context.
men the case went to the lower courts, the NLRA itself was still
a new idea. Indeed, the Supreme Court had not yet ruled on its
constitutionality Earlier decisions generally ruled federal labor
laws unconstitutional. For instance, in 1908, in Ad& u US. (208
U.S. 161) the Supreme Court struck down Section 10 of the Erd-
man Act that had made it illegal for railroad companies to dis-
charge an employee for belonging to a union or to refuse
employment based on past union membership. Originally ruling
on Mackay in 1936, the lower courts followed the earlier court
decisions and at first declared the NLRA unconstitutional. The
case was remanded to the lower courts after the Supreme Court
narrowly ruled five to four in hXRB L! Jones and Laughlin Steel
(301 U.S. 1) in 1937 that the NLRA was constitutional, which was
the much larger political and legal issue.

Once the MXA framework had been legally upheld, the next
important issue was how the Act would be interpreted. In the
new Mackay trial, the lower courts ruled for the firm, finding
that striking workers were no longer employees protected by the
Act Clearly, this was an interpretation of the Act that would
weaken its intent. The Supreme Court’s decision on the specific
issue of the case--discriminatory discharge for union activity-
was a victory for the union. Also a victory was the Court’s finding
that the employment relationship was not severed by the act of
striking so that striking workers were protected by the NLRA.
The impact of this decision was dramatic; it rapidly ushered in
the modern system of collective bargaining. Thus, observers
contemporary to Mac&q can be excused for not being immedi-
ately concerned with the dicta in Mackay, which contradicted the
very Act upheld by the actual decision.

The NLRA explicitly gives employees the right to strike with-
out losing their jobs; it does not give employers the right to
replace striking workers. Yet, the Mackay dicta implicitly takes
away the right of employees and creates an explicit right for the
employers where none existed before.
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Free collective bargaining serves America, its companies, and
its working families well. The framework created by the NLRA
had immediate benefits when World War II increased the need
for labor-management cooperation. The government was able to
encourage workers and managers to ensure that labor unrest
would not interfere with the nations war efforts.

The free collective bargaining system also served the wider
interests of American business, having created a free independ-
ent labor movement that identified with the growth and prosper-
ity of private enterprise. Whether or not a firm was unionized,
the right of employees to choose collective bargaining set limits
on the inevitably superior market power of employers. Post-
World War II history shows that it was the prospect of unioniza-
tion that motivated the nonunion employer to maintain wages,
healthy working conditions, and stable labor relations. It must be
remembered that the behavior of a firm that is nonunion in a
nation that supports the right of employees to choose collective
bargaining will not be the same as the behavior of a firm in a
country that effectively extinguishes that right.

The hidden danger to labor-management relations became
clear in 1981, when historic support for the basic principles of
the right of the employee to choose collective bargaining was
broken by the Reagan Administrations decision to permanently
replace 12,000 striking air traffic controllers. Although, as federal
employees, the controllers were not protected by either the
NLRA or the RLA, the Administration sent a signal that the Fed-
eral Government could end a collective bargaining relationship.

The Supreme Court also sent a message of a shifting bias
toward management. Two 1980s Supreme Court cases extended
employer power similar to M&q. In 7X24  u ZFFA (1989), the
Court extended the Mackay doctrine to cover crossover workers
(strikers who return to work before a dispute is settled) covered
under the Railway Labor Act. In Be&nap u Hale  (1983), the
Court gave employers the option of keeping strike replacement
workers or retaining the striking workers; but, if the company
makes replacement workers an offer as permanent replace-
ments, it can be sued for letting the replacements go to allow
reinstatement of the striking workers. Companies can now say
that they have a legal obligation to retain the replacement work-
ers rather than return the jobs to their striking employees.

nte behavior of a
firm that is
nonunion in a nation
that supports the
right of employees
to choose collecti~
bargaining will not
be the same as the
behavior of a firm
in a country that
etTecti&y
extinguishes that
right.



Management groups hostile to unions have seized the oppor-
tunity created by these new limits on labors ability to conduct
strikes The 1980s saw an explosion of attacks on the right of
employees to bargain collectively

The result has been an ominous rise in labor-management
friction since the end of the 1970s. The number of unfair labor
practice charges has more than doubled, from below 10,000
each year in the 1960s  to above 20,000 each year in the 1980s
(see Figure i). The percentage and number of valid cases has

Figure i
Number of Section 8(a) Unfair Labor Practice Situations, by

Number of Employees in Establishments, 1965 to 1988
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risen significantly From 1946 to 1977, roughly 70 percent of
cases were withdrawn or dismissed. For most of the 198Os, only
60 percent were so treated (see Figure ii). The number of work-
ers who win reinstatement to remedy being fired by unfair labor
practices has gone from a few thousand in the 1950s to several
thousand in the 1970s and 1980s;  in 1980 and 1985, workers so
reinstated numbered in the tens of thousands (see Figure iii).

Figure ii
Distribution of the Methods of Disposition of

Section 8(a) Unfair Labor Practice Cases, 1946 to 1988
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Source: National Labor Relations Board.
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The NLRE3 has been overwhelmed by these increases. Accord-
ing to a recent General Accounting Office report, the median
length of time required to resolve unfair labor practice cases
increased from just over 500 days in 1980 to slightly over 700
days by 1988 (see Figure iv). This long ,period  reduces the cost of
violating the Act and delays justice. The contrast between the
time for deciding cases in Canada as opposed to the United
States was noted by Brian Shell, an Ontario labor attorney and
Conference participant. In Ontario, for instance, unfair labor
practice cases are settled in between 120 and 180 days (Bruce,
1990).

Figure iii.
Number of Workers Reinstated to Remedy Discriminatory

Discharge from Unfair Labor Practices, 1946 to 1988
12,000 , 1
10,000 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
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Source: National Labor Relations Board.
Note: Court and board order breakdown not
available for 1946 and 1950.



Largely because of these attacks by American firms on collec-
tive bargaining, the U.S. has the lowest union density of any dem-
ocratic industrialized nation; also, the U.S. had one of the greatest
declines in union density during the 1980s (see Figure v, next
page).

Figure iv
Median Days to Complete Major Stages of

Unfair Labor Practice Charges, 1980 to 1988
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Figure v
Union Membership of Nonagricultural Workers as
a Percentage of Nonagricultural Wage and Salary

Employees, 1979 to 1986/87
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The Impact of the Mackay Decision.
Bad Economics? Bad Law?

The Conference participants-economists, lawyers, and
labor-management experts-discussed a variety of issues ema-
nating from Muday. The major points included:

(A) THE PERMANENT REPLACEMENT OF STRIKERS
HAS PERVERSE ECONOMIC EFFECTS

.  Thepemzanentreplacement of striking uxx-km has mu&h
negative effkts.

0 Cynthia Gramm presented data showing that strikes
where workers are replaced permanently are longer than
strikes where workers are not replaced, or are replaced
only temporarily

0 The use of permanent replacements appears to have
accelerated since 1981. Carlotta Young, Assistant Director
for Worker Protection Issues at the General Accounting
Office, gave an account of a GAO report she supervised,
noting that both union and management respondents to
GAO’s survey thought that more firms used permanent
replacements, or the threat of permanent replacements,
during the 1980s than in the 1970s.

0 According to Charles Craypo, chair of Notre Dame Univer-
sity’s economics department, the permanent replacement
of striking workers is more likely among employees with
low replacement costs: these are workers in small bar-
gaining units, low skilled workers, and workers in indus-
tries where firms cannot relocate to other labor markets
to cut labor costs. Thus, Mackay effectively denies the
protection of the NLRA to workers with the least eco-
nomic power

0 Mackay pois0n.s hbor rehti0n.x

l Being able to replace permanently striking workers
encourages employers to attack the employees’ right to
collective bargaining. An employer wishing to withdraw
unilaterally from collective bargaining only needs to pro
voke a strike by his employees and then replace the work-
force. The futility of collective bargaining is impressed
upon the new workers: any attempt to exercise their NLRA
rights could meet the same fate.

Strikes where
b&et3 are
replaced
permanently are
longer Fran strikes
where W&ers are
not replaced, or are
replaced only
temporarily
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l

0

Permanently
replacing striking
workers promotes
the spread of
industrial conflict to
third parties,

03

The available evidence suggests that unions are anywhere
from two and onehalf to almost eleven times more likely
to be decertified in strikes where permanent replace-
ments are used.

Employers use the threat of permanently replacing strik-
ing workers in union organizing campaigns to stop work-
ers from participating in collective bargaining. Workers
who want to exercise their rights to form employee orga-
nizations are sent the chilling message that a strike will
be needed to get a first contract, but any such activity will
result in the removal of the employees by permanent
replacements.

J44CW CONTRAVENES NATIONAL LABOR
RELATIONS POLICY

l Allowhg striking employees who are replacedpermanently  to
be rehired as vacancies occur @be Laidhw li$ does not solve the
problems created by Ma&a)!

l The delay in restoring the employment of the striking
employee is indeterminant and can be excessive.

0 The permanent replacement of striking workers is con-
trary to the Court’s decision in Erie Reshor  that employer
actions that foster discord among the employees should
be discouraged. Discord must result when the striking
employees are forced to work alongside replacement
workers who are preventing the restoration of the
remaining strikers.

0 Permum& replacing str&ing umkexs promotes  the spread
of imhstrial conjlict  to third  parties. Once the employer has
announced the permanent replacement of the striking employ-
ees, the workers have lost all leverage with the firm. The only
way that workers can coax management back to the bargaining
table is to spread the conflict through strategies such as “corpo-
rate campaigns” that exert pressure on the firm’s directors, inves-
tors, creditors, customers, and suppliers. Such campaigns are
costly and for the most part create non-productive conflict.

!
i.

!



(C) MXK4YVIOLATES BASIC EMPLOYEE RIGHTS

l W%en stri&ng  emp@ees  are jked by being permarzen@
replaced, they are punished for acting not only w&in the mean-
ing of the law-but also the intent of the law.

l The NLRA encourages workers to act collectively, and to
voice their concerns to management through their union.
The &&u&q decision protects the employer, allowing the
firm to operate during a strike so that the employer who
acts within the law is not punished. But an employee who
acts within the law is punished.

0 No other right granted by federal law is so stripped of
meaning.

0 Under Mackay, employers need not provide any justifica-
tion for permanently replacing strikers They do not need
to provide information on the likely impact of their
actions, or to justify their actions as economically neces-
sary as is true in all other areas of labor law

l Mackav puts the law on the side of management in wlkctive
bargaining dzhputcs An employer is now permitted to deny
employees their federal rights, simply because the employer
believes he might otherwise lose a strike.

l The employers’ weapon, firing striking workers, lacks a
union equivalent: secondary boycotts, which could be
used to enforce “corporate campaigns,” are not legal in
the United States. The already unlevel playing field of col-
lective bargaining is further tilted toward the employer

An employer is now
permitted to deny
employees their
federal rights,
simply because fhe
employer believes
he might otherwise
lose a strike.
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Ekonomic Implications for the 90s

When the Wagner Act was passed, legislators understood that
industrial relations outcomes were related to achieving macro-
economic goals. In particular, they understood how wages could
help maintain demand during an economic downturn, and, that
workers were most vulnerable when they tried to prevent wage
cuts during economic recessions. (Before the passage of the
Wagner Act, about 60 percent of workers who struck to maintain
their wages were replaced (Spriggs, 1990).)

It was precisely the fear that employers could have the unfet-
tered ability to lower wages that led the framers of the Wagner
Act to find in Section 1 of the NLRA:

Use of I7n? Mackay
Ming allows
employers to fire
striking wurkeB
who are trying to
maintain health
benefits for current
and retired workers
and their families.

The)nequality  of bargaining power between employees who
do not possess . . . actual liberty of contract, and employers
who are organized in the corporate . . . [form] of ownership
. . . [tends] to aggravate recurrent business depressions by
depressing wage rates and the purchasing power of wage
earners in industry and by preventing the stabilization of
competitive wage rates and working conditions within and
between indust.ries.

Today, a similar trend of falling wages and benefits has addi-
tional pitfalls. Unions have negotiated pension and health care
benefits that lower tax payers’ and extended family obligations to
care for the elderly and the indigent. Almost four out of five
strikes in the 1980s were to preserve the health benefits of work-
ers and retirees; citizens who lack health coverage overburden
America’s health care system. Yet, use of the MacLxzy ruling
allows employers to fre striking workers who are trying to
maintain health benefits for current and retired workers and
their families. That strategy would shift the costs of caring for the
elderly and indigent back onto to the taxpayers.

An industrial relations system that allows employers to unilat-
erally impose their bargaining position by switching work forces
has damaging results. Perhaps the most serious of these is its role
in encouraging American business and government to respond
to the new international competitive environment by attempting
to lower wages rather than by raising innovation, productivity,
and quality. According to the Commission on Skills of the Ameri-
can Work Force, only one in twenty American companies is try-
ing to compete by improving quality and productivity Instead,
American firms seek to lower labor costs by lowering wages. In
effect, the ability to replace permanently striking workers now
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serves as a crutch for employers who are not interested in pro-
’moting productivity-led growth in the new economic order.

In the very short term, the low-wage strategy may increase the
profits of a particular firm but it is not a strategy that helps the
nation, or most firms, in the long term. At the Conference, for-
mer Secretary of Labor Ray h4arshall noted that most economists
are sensitive to the dangers of maintaining profits through a
trade war based on retaliatory tariff.., but few are sensitive to the
dangers of waging a trade war over wages. Yet, both strategies
lower the standard of living of a nations workers.

This is the reverse of the kinds of strategies pursued by Amer-
ica’s most successful industrial competitors-such as firms in
Japan and Germany-who attempt to compete by improving
quality and productivity The legal, social, and political climate do
not permit them to attempt to solve their problems by destroy-
ing unions; they have to compete by improving their production
and products. And because workers rights are secure, workers
are more able to take responsibility for improving the perform-
ance of the firm.

Logic and the historical record show that, in the long term,
companies that permanently replace striking workers are not
going to be competitive. By firing experienced workers and
replacing them with less experienced workers, the firm loses its
human capital resource. The very workers whose knowledge of
the product and the production process could improve quality
and productivity are replaced by workers whose virtue is that
they can produce a cheap product. The results show in compa-
nies like Continental, Greyhound, and Eastern Airlines that have
declared bankruptcy with their new cheaper workforces.

There is a growing understanding among Americans that we
face a competitive crisis and that to maintain America’s living con-
ditions and economic power we need to invest more, work
together better, and expand our long-term horizons. All this
requires American business-and labor-to change habits and
attitudes. As long as managers base their competitive strategies on
low wages in an environment that makes breaking unions easy
they will avoid the more positive and productive path. Competi-
tion based on lowering wages and benefits is not a step forward
into the new economic order, but a step backward. And as long as
workers are continually threatened with firing for exercising their
rights, they too will avoid engaging in the hard process of work-
ing out productive labor-management cooperation.

Most economists
are sensitk to tie
dangers of
maintaining pm fits
thtou@h a trade war
based on retaliatory
tariffs, but few are
sensitiw?  to tie
danflers Of waging
a trade war over
wages.
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The Mackay rule
lets firms replace
#eir union H&
force permanently
without regard to
lrhe effect on the
economy of
undermining
collective
bargaining.

The Permanent Replacement of Workers as
Labor Policy

The M& rule lets firms replace their union workforce per-
manently without regard to the effect on the economy of under-
mining collective bargaining. Richard Freeman (professor of
Economics at Harvard) and Larry Mishel (Director of Research at
the Economic Policy Institute) argue in their Conference presen-
tations that unions can help raise product quality and productiv-
ity-led growth. Updating his review of research that appeared in
What & Unions Do?, Freeman reaches several conclusions:

l Unions lcn~~- e?n@_vee  quit rata,  achieving the work
force stability that many regard as a key feature of Japa-
nese economic success. Such stability helps to insure the
growth of firm- and industry-specific skills that workers
need to innovate at the point of production.

l Wm&luce innovations  such as quality cycles  are more
l&e& to occur in union settings than in nonunion set-
tings. As an example, the United Automobile Workers at
Ford and General Motors are pioneers in adopting joint
committees and progressive shop floor relations. So, not
surprisingly Freeman found that most studies conclude
that union firms are more productive.

l Unions skyft the compositkm  ofmw maga
toward fringe benefits. Specifically, unions foster an
increase in deferred compensation such as pension funds
and health care for those on pensions. Union-created pen-
sion plans are the most common source of private pen-
sion benefits for blue collar workers. Because pension
fi_mds are a major part of the nations savings, unions have
had a positive impact on the national savings rate. Declin-
ing union density contributes to the decreasing share of
workers covered by pensions, and points to further
declines in the savings rate and in investment. It also
decreases the number of pensioners with health benefits,
throwing those not eligible for Medicare into the unin-
sured health pool.

The Conference concluded that attacks on collective bargain-
ing and unions thwart progress toward the path to quality and
productivity-led growth. Protecting policies that threaten work-
ers’ economic survival will not increase productivity or foster
work environments leading to innovation. Quality, productivity
and flexibility are the key to new production systems. Manage-
ment and workers must be partners in restructuring our produc-



tion systems. But, management and workers cannot be partners
unless the interests of the workers are represented. Therefore, a
key part of a national redevelopment program must be to
strengthen workers’ rights to organize and bargain collectively
to achieve the higher level of worker participation needed for
high performance systems.

Beyond economics, the permanent replacement of legally
striking workers denies a fundamental right of democracy to
individual workers. With the exception of South Africa, no other
Western industrialized country allows employers to interfere
with the exercise of workers’ right to strike; they view it as a
democratic right. Other countries do not view the denial of
workers’ rights by employers as necessary or desirable for com-
petition. Discussion of the right to strike is most often found
within the legal framework setting forth fundamental rights of
employees, not in the legal context of industrial relations.

Figure vi.
U.S. Non-Financial Firms’ Sales in Canada

as Percent of All Canadian Sales, 1966 to 1987
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Most notably our number one trading partner-Canada-en-
shrines the rights of workers as essential to its democratic struc-
ture. U.S. firms who operate in Canada account for almost 20
percent of non-financial firms’ sales in Canada (see Figure vi).
Canada adopted the Wagner Act as a model for its labor laws, yet
has rejected the MK&JJ rule as inconsistent with free collective
bargaining. All Canadian provinces, through legislation or juris-
prudence, require the reinstatement of striking employees to
their jobs at the conclusion of a work stoppage. All measures of
profitability show that comparable U.S. firms operating in Can-
ada without the M&q rule are as profitable as American firms
operating under M&w in the United States (see Figures vii, viii,
and ix).

Figure vii
Profit Margin of US. Firms in Canada Relative to
U.S. Industry Norms by Selected Industries, 1987
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Figure viii.
Return on Assets of U.S. Firms in Canada Relative to

U.S. Industry Norms by Selected Industries, 1987
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Figure ix.
Return on Net Worth of U.S. Firms in Canada Relative to

U.S. Industry Norms by Selected Industries, 1987
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Conclusion

The dicta in the MM opinion has been allowed to take
on value as precedent and seriously undermines the American
free collective bargaining system. Unless the right to strike
under the NLRA is restored, American labor law will be devoid
of basic fairness.

Dismantling collective bargaining by permitting the right to
strike to be eliminated threatens to return American industrial
relations to the Dark Ages of the nineteenth century-a period
hopelessly inadequate for the economic competition facing us as
we move into the twenty-first century If not restricted, the
renewed power of management to permanently replace striking
workers will deny America a chance to get the workplace coop-
eration needed to compete in the global economy

William Spriggs
Economic Policy Institute
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1
Employers’ Decisions to Operate During Strikes:
Consequences and Policy Implications

Cynthia Gramm, University of Alabama-Huntsville

C. GRAMM: I’m going to focus on providing some empirical
evidence comparing the use of replacement workers to other
strike strategies that employers might pursue. I want to show the
specific consequences of these different strategies. I’ve tried to
pick consequences that are relevant to the current debate on
whether we should amend our current labor law to limit
employers’ rights to hire permanent replacement workers.

I won’t go into a lot of detail about the data and methodology
More methodological information is available in an EPI working
paper on this topic. But very briefly this research is based upon
two randomly drawn samples of strikes during the period 1984 to
1988. The first is a national sample of strikes involving 1,000 or
more workers, and the second is a New York sample of strikes
which involves small strikes-strikes involving less than 1,000
workers-as well as large strikes. These data came from surveys
of managers who were involved in these strikes. I’m currently sur-
veying union representatives and adding data from news reports
on the strikes in the sample. After eliminating strikes that did not
occur during contract negotiations, I had thirty-five strikes in the
U.S. sample and twenty-one strikes in the New York sample.

While using
replacement
kwtkets is not fJle
nomt, it3 cerbinly
a very common
stkate~

How widespread is the practice of hiring replacement work-
ers during strikes? We have not had much information about the
use of replacement workers, although there are a few other
studies coming out now that provide some insights.

Permanent replacements were hired in about 16 percent of
the U.S. sample, and about 24 percent of the New York sample
(see Figure 1.1). Some of the difference may be caused by the
inclusion of small strikes in the New York sample. Temporary
replacements were used less frequently: in only about 6 percent
of the U.S. sample and less than 10 percent of the New York sam-
ple. While using replacement workers is not the norm, it’s cer-
tainly a very common strategy Based upon these samples,
employers seem to be using permanent replacements more fre-
quently than temporary replacements as an operating strategy
during strikes.
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Figure 1 .l
Number and Relative Frequency

of Strikes in Which
Replacements Were Hired
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Source: ‘Employers’ Decisions to Operate During
Strikes: Consequences and Policy Implications,’
by Cynthia L. Gramm.

However, only one firm reported using permanent replace-
ments exclusively All the other firms that reported using perma-
nent replacements also used other sources of substitute labor for
the striking workers. Most frequently, they shifted struck work to
non-bargaining unit personnel, either supervisors or other
employees of the firm who were not members of the bargaining
unit. That was clearly the most frequent tactic: it was used in 88
percent of the strikes. Firms are not resorting to the use of per-
manent replacements because it’s the only option available that
allows them to operate. They have other options, and are using
the replacement worker strategy with those options.

Another issue in the policy debate is whether employers are
hiring more replacement workers now than they did in the past.
The time period covered in my study limits my evidence, but I
do have a couple of pieces of indirect evidence.

I asked managers who indicated that there had been past
strikes involving the same bargaining unit whether they had ever
hired replacement workers during past strikes. Every single man-
ager said that this particular strike was the first attempt to hire
replacement workers. This strategy appears to be a new experi-
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ence for the firms in the sample. The incidence of this strategy
may be increasing relative to previous bargaining rounds.

Another study involving case studies of fifteen firms con-
ducted by Perry, Kramer, and Schneider in the early 1980s found
that managers in most of the firms explicitly chose not to hire
replacement workers. If they felt they had to hire replacement
workers in order to keep operating, they chose to hire tempo-
rary replacements. They did not want to hire permanent replace-
men& Comparing that finding with my finding that firms are
hiring permanent replacements more frequently than temporary

On/y one firm in
either sample failed

replacements suggests that the willingness of employers to hire to survive,  and that
permanent replacements has increased during the 1980s. was a firm that

Does the use of permanent replacements affect the unions chose not to
ability to survive? Does it affect the survival of the bargaining operate at all.
relationship?

Three kinds of events can essentially kill the union during the
course of the strike: one, the union can be decertified; two, the
union simply can fail to get a new collective bargaining agree-
ment and-even without formal decertification-it withers
away; and three, the struck facilities can be permanently shut
down by the employer As I said earlier, permanent replacements
were hired relatively infrequently Five firms in each sample
hired permanent replacements, but in each of those samples two
out of the five bargaining units failed to survive. In the perma-
nent replacement sub-sample, the union survival rate was 60 per-
cent, and the union death rate was 40 percent.

Only one firm in either sample failed to survive, and that was
a firm that chose not to operate at all. It was a retail firm in a
very highly unionized community that felt its customers would
not cross the picket line to purchase the products it was selling.
The inability to hire permanent replacements did not cause the
death of the firm.

The 60 percent survival rate for unions in the permanent
replacement sub-sample compares pretty unfavorably to a 98 to
100 percent survival rate for companies in the sub-sample where
permanent replacements were not hired. The bargaining unit
failed to survive in only one case from the sub-sample where
permanent replacements were not hired. Although the evidence
is based on small numbers, it strongly suggests that the use of
permanent replacements hinders the survival of the bargaining
relationship.



Does the use of permanent replacements lead to longer
strikes? There are two competing hypotheses about this ques-
tion. One is that hiring permanent replacement workers reduces
or eliminates the firm’s incentive to bargain, because it reduces
or eliminates the firms strike costs. The cost of striking for both
sides creates the reciprocal incentives to make concessions in
bargaining. So hiring permanent replacements reduces or elimi-
nates the firm’s strike costs and chills the bargaining process,
leading to longer strikes or even strikes that never end. How-
ever, Perry JSrarner,  and Schneider found that in the few cases
where firms had eventually resorted to the use of permanent
replacement workers, the union suddenly decreased its

Strikes last
substantially longer
when permanent
replacements are demands, leading to a very quick settlement. On one hand, this
hired than when strategy may prolong strikes; on the other hand, this strategy

temporary may shorten strikes.

replacements are
hired.

My results suggest that strikes last substantially longer when
permanent replacements are hired than when temporary
replacements are hired (see Figures 1.2 and 1.3). Strikes also last
longer when temporary replacements are hired than when no
replacements are hired. The differences are fairly substantial. For
example, in the 1J.S. sample, the mean duration of strikes in
which permanent replacements were hired is 363 days. The
mean duration when temporary replacements were hired was 72
days. when no replacements were hired, it was 64 days.

These results are consistent with Craig Olson’s (1990) study
that also found hiring replacement workers prolonged strike
duration. However, his study did not distinguish between the use
of permanent and temporary replacements My results suggest
that a big part of the difference in the length of strikes with and
without replacements is attributable to the use of permanent
replacements.

There are a couple of possible explanations for the observed
relationship between the use of permanent replacements and
strike duration. One is that the use of replacement workers (and
particularly the use of permanent replacements) causes longer
strike durations. The other possibility is that firms are more likely
to hire replacement workers when they expect very long strikes.
My gut feeling is that the first hypothesis accounts for much of the
difference we observe, but we don’t yet have studies that can sep-
arate out the magnitude of these two competing effects.

Is there a relationship between the choice of operating strat-
egy and the capacity at which the employer is able to operate
during a strike? My reading of the Ma&?.ay decision is that one of
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the major justifications for allowing firms to hire permanent
replacements is that some employers need to hire them to con-
tinue operations. I asked firms that attempted to operate, “At
what percent of full capacity did sites involved in the stoppage
operate?” (see Figures 1.4 and 1.5). In the US. sample, operating
capacity was only slightly higher when firms used temporary
replacements than when they hired permanent replacements.

Max

Mean

t
.._..........
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Figure 1.2
Strike Duration by Employer’s

Replacement Strategy, U.S. Sample
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Source: “Employers’ Decisions to Operate During
Strikes: Consequences and Policy Implications,’
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The mean operating capacity for employers hiring temporary
replacements was 90 percent of full capacity The mean in the
sub-sample where permanent replacements were hired was 77
percent of full capacity Where no replacements were hired,
employers operated on average at 57 percent of full capacity In
the New York sample, there was virtually no difference in operat-

Figure 1.3
Strike Duration by Employer’s

Replacement Strategy, New York Sample
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ing capacity across firms using any of the three strategies. This
evidence suggests that most firms that attempt to operate are
able to do so without using replacement workers at all and that it
is not clear that using permanent replacements increases operat-
ing capacity for employers.

t
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Figure 1.4
Operating Capacity by Employer’s
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Figure 1.5
Operating Capacity by Employer’s

Replacement Strategy, New York Sample
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C. YOUNG: The General Accounting Office (GAO) has done a
very similar study The method and results of your study can be
contrasted with the GAO study As you noted, your results are
suggestive rather than conclusive, due to the size of the sample. I
also appreciate your caution in assuming we know whether hir-
ing replacement workers causes longer strikes, or whether antic-
ipating longer strikes causes firms hire replacements.

At GAO, we got similar numbers (&&or-Manugement  Reh-
Because Mackay

ti0n.s: Stie and the Use of Permanent Strike Replacements  in does not articulate
the 1970s ana! 1980s (GAO/HRD-91-2, January 1991)). We found the need for a
about 17 percent pf the employers hired permanent replace- business
men& Both the employers and the union representatives we
interviewed felt very strongly that replacements were being

justification, ifs an
used more in the late 1980s than in the late 1970s. We had infor-

abemtion.
mation on about 375 strikes and interviewed over 650 people.
Our results can be projected nationally

-William Gould

Its interesting that these results are so similar, given that we
used different methods and a different sample. Our data were
drawn from the Federal Mediation and Conciliation Service
(FMCS) and included not only strikes involving over 1,000 work-
ers but those under 1,000 as well. Our data exclude workers not

covered under the National Labor Relations Act (NLRA), but are
representative of those strikes that began in 1985 and 1989.

We also asked about employers announcing that they would
use replacements, because one could argue that that’s
extremely important whether or not replacements actually get
used. About a third of the employers had announced that they
would use replacements.

W. GOULD: [Cynthia] Gramm mentioned that the rationale
behindMa&ay is that the employer needs to hire replacements
in order to produce. But that’s wrong. In M&by, the argument
is made that the I%-rn is the employers property, and he ought to
be able to do with it as he sees fit. But, generally, labor cases
articulate the need for a business justification for a practice
which will impact upon employee rights, as this one does.
Because Mackay does not articulate the need for a business justi-
fication, it’s an aberration.

L. MISHEL: I want to pursue two empirical questions. What is
the effect of the strike replacement strategy on non-strike situa-
tions? Are smaller bargaining units much more likely to face this
employer strategy than the larger bargaining units?



I did a study of 32
different organizing
campaigns. In every
campaign, the
employer referred
to the Mackay
doctrine permitting
employers to hire
permanent
replacements.

Julius Getman

J. GETMAN: The Mackay case does affect organizing. I did a
study of 32 different organizing campaigns. In every campaign,
the employer referred to the Muckay doctrine permitting
employers to hire permanent replacements. When employers
first begin to talk about collective bargaining, they say things
such as “I don’t have to make any concessions to the union; I’m
not going to make any concessions. So the only way the union
can get anything for you is to pull you out on strike. If you’re out
on strike, you’re going to be vulnerable, and I have the right to
permanently replace you. You can lose your job.” Our study
found that the workers’ perceptions of threats by employers to
discharge them were no different in campaigns which were legal
under the NLRA from those that were illegal under the NLRA.
The Maday  doctrine obscures any distinction, because the
employees are being told in every campaign, “Ifyou vote for the
union, you’re going to be put in a position where your job is in
jeopardy” Workers don’t draw a sharp distinction between “Well,
that’s all right because I’m only going to be permanently
replaced’ and “I’m going to lose my job.”

w. KAMIAT: I had recently read lJulius]  Getman’s work
when I was preparing a talk to the New York University (NYU)
Conference on Labor on the issue of strike replacement. At that
time, I also checked with a number of union organizers to see
what their experiences had been. Their uniform experience
confirms Professor Getman’s conclusion that the threat of per-
manent placement. is always used by employees in organizing
campaigns. I also checked a number of management manuals
and how-to books. The speech Professor lJulius]  Getman just
described is repeatedly set out in those manuals. Indeed, one
went even further The manual encouraged employers to ridi-
cule the union for telling workers that under the law they have
the right to unionize without fear of job loss, and suggested
telling workers, “All this means is that you can’t be fired, but
you can be permanently replaced. Ha, ha, isn’t that a meaning-
less distinction.”

C. YOUNG: In response to [Lawrence] Mishel’s other ques-
tion, we generally found no significant statistical differences in
the percentage of large (1,000 or more workers) and small
strikes in 1985 and 1989 in which employers (1) announced the
use of and hired permanent replacements (see Figure 1.6), and
(2) announced replacements after, rather than before, the strike
began. However, we did find some when we compared the per-
centage of strikes in which employers announced replacements
in 1989 with the percentage in 1985, we found an increase for
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large strikes (31 percent in 1989 compared with 25 percent in
1985) (see Figure 1.7). There was no statistically significant dif-
ference for small strikes. Second, when we examined how often
employers announced before the strike began that they would
hire replacements, we found a decrease for small strikes from
about 8 percent of the strikes in 1985 to about 1 percent in 1989.

Figure 1.6
Hiring of Permanent Replacements in

Large and Small Strikes, 1985 and 1989

1985 1 000+ Workers 1989

C3 

n=6 n=5

1985 0 to 999 Workers 1989

n= 166 n=107

Im % Perm Replacement
I

Source: General Accounting Office.
Note: Areas are proportionate to number of strikes in 1985.
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Figure 1.7
Announcement of Permanent Replacements in

Large and Small Strikes, 1985and1989

1985 lOOO+ Workers 1989

n= 14 n=18

1985 0 to 999 Workers 1989

n = 298 n=234

% with Announcement
I

Source: General Accounting Office.
Note: Areas are proportionate to number of strikes in 1985.
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We found no difference in large strikes. Third, in 1985, the
majority of the striking workers replaced were in small strikes
(about 80 percent), while in 1989 the majority of those replaced
were in large strikes (about 70 percent) (see Figure 1.8).

R. ROTHSTEINz  My own feeling, based on experience, is that
many of the problems that are ascribed to the use of permanent
replacements are equally true of the use of temporary replace-

Figure 1.8
Percent of Workers Permanently Replaced
in Large and Small Strikes, 1985 and 1989

1985

1989

Large Strikes Small Strikes
I

Source: General Accounting Office.
Note: Large Strikes involve 1000 or more workers.
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ments. Pending legislation will not do anything to eliminate tem-
porary replacements If we’re focusing on this issue in the con-
text of the pending legislation, it’s important to keep that distinc-
tion in mind. Strikes will still be broken by the use of replace-
ments, regardless of whether those replacements are temporary
or permanent. The difference only matters at the end of the
strike, after the strike is lost.

Pending legislation
will not do anything
to eliminate
temporary
replacements.

C. GRAMM: InnAively, I’m not sure that I completely agree
with you that the two situations are identical. On one hand, there

.are a lot of employers who hire replacements, and they just don’t
say whether they’re permanent or temporary In those circum-
stances, it may very well be like hiring permanent replacements.
You don’t know the outcome. But there certainly appear to be
employers who explicitly chose not to hire permanent replace-
ments. To the extent that you can trust what they were saying,
they did not seem to be trying to get rid of their unions.-Richard Rothstein

J. GETMAN: Ibe been doing a study on the International
Paper strike at Jay, and contrasting it with the Mobile Strike. The
bargaining positions of the parties were very similar, but the
Mobile Company locked out the workers which meant they
could only be temporarily replaced, and at Jay, they permanently
replaced the workers, The difference to the individuals involved
is enormous. The people at Mobile are still working, and they’re
working under far better conditions than the people at Jay Those
people’s lives have been ruined. The difference in the lives of
the employees involved is very substantial.

R. EI!%NJ3REY: Is it clear that an employer, after locking out,
can’t permanently replace? It’s clear that the employer can tem-
porarily lock out and temporarily replace, but is it clear that an
employer cannot permanently replace?

W GOULD: No.

P. WEILERz  It has never been held that an employer can per-
manently replace its employees following a lock-out. There’s
never been an authoritative ruling on the point from the U.S.
Supreme Court, and there has not any suggestion from the
National Labor Relations Board (NLRB) that employers can do this.

W. KAMTAT: [Cynthia] Gramm, given your conclusions regard-
ing the production capacity and strike duration when permanent
replacements are hired, do you think employers expected better
results and were disappointed, or were employers just trying to
get rid of the union and were thus quite satisfied?
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C. GRAMM: I don’t know, It depends on answers to open-
ended questions that I asked but have not analyzed. Some
employers called me because they wanted to tell me more about
the situation. A few employers, who called me before returning
the survey, said “We really don’t think this survey applies to us,
because you’re talking about strategies that we just would never
consider using. We generally have a good relationship with the
union, and we don’t want to jeopardize that relationship during a
strike.” Some employers questioned whether to operate at all.

I think it’s important to get information about the timing of
hiring replacements. My impression is that some employers
planned in advance to hire permanent replacements. They were
going to hire them as soon as the strike began, or as soon as the
work stoppage began. Other employers were using a replace-
ment strategy as a last resort, and only implemented it after the
strike had been going on for a long period of time. Instead of
replacing everyone, they implemented it very, very gradually To
me, that difference in timing suggests a difference in motivation.

B. SHELL: In Canada, we approach these problems from a
rights perspective and not from an economic competitiveness
perspective. We also have preambles stating that people are free
to exercise their protected rights under the statute. In most Cana-
dian jurisdictions, the rights to join together and form a union
and engage in a lawful strike are protected. If an employer said,
“But if you join the union and engage in a lawful strike, we’ll
permanently replace you,” my knee-jerk reaction-coming from
north of the border with very little understanding of how
Mackay Radio arose-is just that there’s something wrong with
that threat. In Canada, that threat is viewed as a threat. It is
viewed as an attempt to prevent workers from exercising their
rights under the statute-to join the union, to engage in a strike,
and to stay out on strike. In every Canadian jurisdiction, it’s ille-
gal to do what appears to be done in every U.S. organizing cam-
paign-to threaten workers that if they join a union and go out
on strike, they can be permanently replaced.

I don’t know how the Mac&zy  Radio case got into American
labor law Up in Canada, we all bow to the parent Wagner Act all
the time, and thank God for it. It seems to work, to some extent
Unfortunately, the imbalance of bargaining power that M&q
Radio enshrines seem to me to be reparable only by statutory
intervention.

“You’re talking
about stmtegies
that we just wmdd
never consider
using. We generally
have a good
relationship with
the union, and we
don’t want to
jeopardize that
relationship during
a strike. ”
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If’s vlery important
in the policy debate
to look at the
long-term history of
replacement
wDtiers. The use of
replacements
historically rises
and falls with tie
degree to which
labor relations is
regulated.

-Charles Craypo

R. OSWALD: [Cynthia] Gramm, your study focused on the
small minority of cases that used replacements. Do we need
another study or report that states that in the vast majority of
cases, employers were able to deal with strikes without perma-
nently replacing workers?

Also, you asked employers what their strategy was going into
the strike. If 82 percent of employers thought of using perma-
nent replacements as a contingency, even in your sample, why
did so few actually use replacements?

C. GRAMM: I guess I took those more as comments and sug-
gestions for what to do next. I did not ask specifically why
employers chose not to use replacements but chose other strate-
gies. I did ask questions so I could look at what kinds of charac-
teristics might be asociated with those choices.

So I think I can provide some simple correlations about what
kinds of firms were making one choice relative to other choices.

C. CRAYFO: Were all pretty sure that the use of replacement
workers is increasing. It’s very important in the policy debate to
look at the long-term history of replacement workers. The use of
replacements historically rises and falls with the degree to which
labor relations is regulated. Ultimately, the issue is to regulate or
not regulate.

Immigrant workers in New York were used before the Civil
War to replace striking artisans. The robber barons made great
use of strike breakers. Jay Gould even forced railroad telegra-
phers to replace his striking Western Union telegraphers. Around
the turn of the cenmry, the oligopolies in meat packing and steel
effectively used strike breakers. The regulation of labor markets
and the changes in the social, political, and economic environ-
ment effectively stopped the use of strike breakers after the
1930s. After World War II, Mac&y was on the books, but it was
used infrequently It simply was too risky and dangerous to try to
replace workers during those times.

Then the “rogue elephant” companies began to emerge. The
conglomerates, in individual plant situations in the 196Os, began
to use strike breakers. Now we are seeing important major strikes
involving the use of strike breakers. In order to address the policy
issues, I think we need case studies of those important strikes.



I want to borrow very heavily from the comments made last
night by Ray Marshall (see Section 7). I see the revival of strikes
involving replacement workers as simply one part of the larger
labor relations and labor market trends in the United States: it is
simply another strategy to drive down wages instead of using
productivity and technology strategies to gain a competitive
edge. Using replacements has wider economic and social impli-
cations; it affects wage levels, income inequalities, and polariza-
tion. I think a strong case can be made for this rather modest
legislative proposal. In my view, we are seeing a repeat of the
193Os, as progressive forces in the country try, once again, to
save American employers from themselves.
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The rev&/ of
strikes inwlving
replacement
w&em. . . is
simply anofher
stmtegy  to drive
down wages
instead of using
productivity and
technology
strategies to gain a
competitiw edge.

-Char/es  Crayp
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Section 2
The Strike at Jay

Julius Gettnan, University of Texas-Austin

J. GETMAN: Investigating the strike at the Androscoggin mill -
in Jay made me feel more strongly than I ever did the injustice of
the Mackay doctrine. Speaking with people who were victims of

Under- the
the strike, I felt the way I do when I hear testimony from
Amnesty International on the way political prisoners are treated.

law says in effect
“7his is the way

Taking people’s jobs is a powerful human rights issue. I will give employees should
you my conclusions, but I hope you will look at my paper. There behave; however; if
the story is told in the words of the people who experienced it.
Their words give the story power.

you do it, you will
lose your job. ”

My conclusions are not surprising, nor are they very controver-
sial. The first significant point is that where permanent replace-
ments are hired, employees are punished for doing what the sys-
tem encourages them to do. The system insists that people work
exclusively through the union. In Emporium CapWell, Justice Mar-
shall stated that our system encourages the employees to work
through the union in accordance with the principle of majority
rule. The employees who were replaced did exactly that.

At Jay, there were two groups of employees. Those who did
what the system encourages them to do-accepting the group
decision and supporting the union-ended up losing their jobs
and suffering other consequences. The other much smaller
group was made up of people who said, “Forget majority rule,
I’m going to make this decision in terms of what’s good for me,”
and they went back to work. Thus, under Mizd.ay the law says in
effect, “This is the way employees should behave; however, if you
do it, you will lose your job.”

Second, there is an inconsistency between Mackay and a pol-
icy favoring greater cooperation between labor and manage-
ment, because those who are replaced tend to be the people best
able to subordinate their own interests to those of the group. It is
well recognized that the employees most capable of developing
a positive relationship with management are those people who
are willing to act in terms of the interests of the group. The peo-
ple at Jay were extraordinary in this respect. Theirs was a close-
knit community. They had ties for many, many generations to
each other and. to the company There were strong cooperative
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In theom Mackav is
oh&t under our
law, because
employees who are
permanently
replaced fake
priority in filling the
next jobs that come
open.

relationships within the workforce, and between the employees
and the company

Third, once permanent replacement takes place, productive
negotiations are largely over Regaining jobs becomes the issue
and everything else becomes secondary There were several
well-publicized meetings during the strike where the company
said that they had new proposals. Nothing of course resulted.
Company proposals on other issues lost their meaning, once the
employees were permanently replaced. The replacement issue
dominated everything else. Can you imagine the union leaders
taking a proposal back to the members that does not include
going back to work? Can you imagine any politician or anybody
who is politically responsible to a group trying to convince them
to accept such a proposal?

A union that had originally been battling about keeping pre-
mium pay for overtime and, for some odd reason, keeping their
Christmas holidays, shifted to wanting their jobs back. The slo-
gan of the union became “Scabs out, Union in.” Their reaction is
understandable, given that they were facing the loss of jobs that
were a significant part of their identity-jobs that had been held
by their grandfathers and their fathers before them.

Another conclusion that struck me very strongly was the inad-
equacy of the rcrjdlaw rights of the employees as a corrective for
Ma&q.  In theory Mackay  is offset under our law, because
employees who are permanently replaced take priority in filling
the next jobs that come open. Right now around 200 of the 1,200
people who were permanently replaced at Jay are back at work.
In my interviews with various people, I found that the ones who
are the most miserable are the people who are back working
under their Lui&zw rights. They are working beside the people
who took their jobs.

One of the people I interviewed, Maurice Metevier, is a former
striker now back at the Mill. He had once been a strong company
supporter When asked, “Are you a company man?“, he would
say, “Yes, and I’m proud of it. They pay my salary and they’re enti-
tled to the best labor I have to give them.” He’s a very admirable
fellow, very likeable. He teaches Christian ethics at the Catholic
school. But at this point, he’s in a fury and he hates his life. He
simply cannot be friends with his new coworkers. As he puts it,
“I go in every day with the same thought: just because I’ve got
my job doesn’t mean it’s over I’ve still got 600 to 800 friends on
the outside and, until they are back, I refuse to socialize with
these people.” He adds, “I moved in as a trainee. Then I moved

. .
. ..I
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up. Now, I basically work for the guy who has my old job. It
sucks. It’s difficult to deal with on a daily basis. I’m sitting there
watching this guy making $2.50 an hour more than I make,
doing a job that’s a hell of a lot better than the one that Iire got, I
worked that job for seventeen years and, basically, I’ve gone back
to being a janitor” Then he adds, “I look at ‘these people. They
stole our jobs, and I look at a buddy of mine socializing with one
of them, and I can’t comprehend it. But after you’re there for a
while, you feel a tension going on. You realize that it5 necessary
to survive.” He concludes, “I’m sick of it I’d like to say, the hell

-
Without Mackav, it

with it; but I can’t If we all said to hell with it, where would our wuld be easier to
kids end up? What’s going to happen to them? Is some corporate dewlop a
giant going to squelch them the same way?” coopemtifl

Every part of Metevier’s life has been affected negatively Even
though hes got a job back under Luz&zw rights, he’s unhappy
with that job. He’s unhappy with the people. He’s angry with vir-
tually everybody

relationship

A legal analyst would claim M&y is offset by Laidlaw, but I
think the people who have exercised their Laidlaw  rights at
other places are also miserably unhappy and angry In fact, James
Melican, Senior V&President and General Counsel of Interna-
tional Paper (IP), admitted to me that labor relations are now
horrible at Jay Among the different groups, the greatest animos-
ity is between the former strikers and the people who crossed
over the.picket  lines and went back to work. One striker said to
me, “Well, the permanent replacements may have had different
principles, but the crossovers sold out for money, and that I can’t
understand.” One striker I interviewed, Tom Pratt, had eight chil-
dren. If he could stay out on strike and lose all of the money he
had saved for his children over the years, he couldn’t understand
why other people sold out for money So there’s continual anger

Fifth, without Mm, it would be easier to develop a cooper-
ative relationship. The proposals that the company put forward
before the strike were actually advertised as efforts to develop a
team concept, that would provide greater cooperation and flexi-
bility And if these programs had been put into place and worked
out together with the union, they might have helped to develop
a more positive relationship.

There is a very fine line between proposals that are exploit-
ative and proposals that will encourage the development of a
more cooperative relationship. We can see that in every industry
In the auto industry, for example, one can sometimes understand
the frustration of the opponents of greater cooperation. Cooper-
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I discovered that
the contract signed
with the so-called
“permanent
replacements” at
Androscoggin and
Jay actually
permitted the
company to treat
them as temporary
replacements.

ation has aspects that are reminiscent of a speed up-asking
people to work harder for the same or sometimes-even less
money Protections for job rights that have been built up over
the years may be taken away Such proposals are always going to
be controversial for employees. For these proposals to be
accepted, the employer needs a cooperative relationship with
the union.

At Jay, there was a democratic union that really represented its
rank and file, indeed was of the rank and file. There was no real
division. Before the change in leadership at IP, they basically had
a cooperative and positive attitude toward the company An even
more cooperative relationship could have developed which
would have achieved some of the objectives that Ray Marshall
described. Instead, the company adopted a strategy of unilater-
ally imposing change, telling the workers that if they did not like
it, they would be permanently replaced.

It all may have been a sham to get rid of them, as most of the
employees and some of the floor level supervisors thought, but-
based on the work Ithat Adrienne Birecree has done-1 think the
company really wanted greater flexibility. If the bargaining situa-
tion had been different, they would have worked it out in a way
that would have acknowledged the rights of the union. I am con-
vinced that without .M&q, there would have been a much more
positive outcome to the collective bargaining.

Melican has stated that employers could not bargain effec-
tively without Mac&v. Yet their own experience refutes this
claim. At Mobile, they had essentially the same bargaining posi-
tions in a well-organized bargaining unit of similar size. The
company did not permanently replace workers, because they
had locked them out, and could not legally hire permanent
replacements. They hired temporary replacements instead, and
they were successful. After impasse, they had the right to unilat-
erally impose their own bargaining proposals, and they did so.
The result hardly suggests the employer was unable to bargain
effectively as claimed by IP’s General Counsel.

Similarly at Jay, the company was in a very powerful position.
Temporary replacements were available and could easily have
been used. Indeed, I discovered that the contract signed with the
so-called “permanent replacements” at Androscoggin and Jay
actually permitted the company to treat them as temporary
replacements: the contracts stated that the rights of the replace-
ments would be governed by any agreement negotiated with the
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union. The company could have signed an agreement with the
union, which would have recognized the superior seniority rights
of the strikers (who had an average of sixteen years of seniority).

If the final agreement had provided that “At the end of the
strike, jobs would be allocated on the basis of seniority,” the strik-
ers would have come back. The replacements would have been
temporary Legally IP played it both ways, but it was a matter of
policy, not necessity, to treat the replacements at Jay as perma-
nent replacements.

Much of what went on suggested that the company really was
looking for a chance, if not to destroy the union, at least to con-
trol it. It is impossible to tell whether the company was out to
kill or just out to severely wound the union. Several of the com-
pany’s own supervisors were not sure. The legal concept of bad
faith cannot be used to protect a union from employer abuse as
this negotiation shows. At best, International Paper was greedy
and insensitive to the rights of employees who had worked for
them for many, many years loyally and faithfully They were arro-
gant in the way they treated the employees. They did not explain
and they were insistent upon having their way

Now does that mean that IP was legally at risk? Well, no, Can
we even be sure they wanted to bust the union? Not quite. Not
quite, because that motivation is so hard to reconstruct from
events. Ite really been working very diligently at this case study
for about five or six months. I can’t tell what the company’s
motive was. I’m not sure they had a clear, definable goal. I cannot
imagine a government agency being able to tell. In these situa-
tions, an employer using replacements to get rid of the union
can do so with impunity

It is impossible to distinguish between the state of mind that
says, “I want to be rid of the union,” and one that says, “Well, I
insist on having my own way and running this plant in an arbi-
trary fashion and, if the union gets in our way we’re going to get
rid of them”? I think there really is no psychological difference
between the two states of mind. One former supervisor said to
me, the company wanted an agreement, but their agreement!
The company ran a massive television campaign. They had ads of
old Maine farmers-actors, of course, playing the rolesaying
“I work on Sundays. I don’t see why these people don’t want to
work on Sundays without overtime. Weire got to all work
together to keep Maine working,” and so forth. Every day, peo-
ple would come home and see these ads.

It is impossible to
distinguish between
the state of mind
that says, 7 want
to be rid of the
union, ” and one
that says, “Well, I
insist on having my
own way and
running this plant in
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and, if the union
gets in our waH
we’re going to get
rid of #em”?
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The people in the Jay community were enormously support-
ive of the union. However, other people in Maine were con-
vinced that this was a strike by a greedy union that was making a
lot of money and keeping the employer from being competitive
internationally They thought that if the strikers at Jay had won,
all of the paper wolrk would shift from Maine to Japan or some-
place else.

The true issues of the strike were largely buried. If the com-
pany really was in economic trouble, the union would have
been happy to support it. All the employees that I interviewed
were perfectly clear about their willingness to make concessions
if the company had really needed it. The union went out of its
way to signal that it really didn’t want a battle.

However, the company was making record profits. The head
of the company had managed to get himself a mere 38 percent
raise at the same time he was asking the employees to take a 5
percent cut in pay He was asking them to sign onto a program
that was advertised as an effort to create flexibility that they
knew was going to get rid of jobs.

In that community one of the things that gave people a sense of
continuity and security was their belief that the next generation
was going to continue living and working in the same way It was
very important to the employees to protect these jobs. The pro-
ductivity of the plant was very high. But without any real explana-
tion, the company announced that it was going to take away these
jobs-this when they were making record profits. I have really
spent a lot of time thinking about the justification the company
gave through Melican,  its General Counsel. He testified as follows,
‘The union has a responsibility only to its own members. The
management of the company has to take into account the interests
of shareholders, suppliers, distributors, customers, and the com-
munities in which its facilities are located as well as all current
employees, not simply those who happen to be on strike.”

This claim is profoundly disturbing. It suggests that the inter-
ests of the strikers were outweighed by the shadowy interests of
unknown parties in some moral calculus undertaken by the
company The assumptions employed in this calculus are far
from obvious. Why wouldn’t the interests of the shareholders
have been served by continuing the existing contract-or by
directing more attention to better relations with the union? It’s
difficult to believe that shareholders are better off now while the
Androscoggin mill remains a battlefield. Will they be better off if

,.
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the dispute spreads to other locations in which the employees
are represented by the same union?

Even if the shareholders are better off now, why are they enti-
tled to profit through tactics inflicting such pain on employees
who have worked loyally and successfully for the company? If the
shareholders had benefitted  from torturing the employees, no
one would have thought it justified. Yet the current system really
permits the employer to profit from the pain of employees.

How different is this from the sorts of abuse involved in
human rights cases? People’s lives were made miserable over
several years. Some people died from the stress. Families were
broken up. Alcoholism increased. All these effects are very com-
mon in situations where employees are permanently replaced.
Can we say “Well, its true, we are going to have to inflict enor-
mous pain on these employees, but the shareholders are entitled
to that, even at a time when they’re making record profits”? That
assertion suggests a mixed financial-moral calculus which seems
to me outrageous. The company claims it has the right to make
that calculation on the strength of its greater responsibilities and
information. But, its calculations seem erroneous at best. For
example, the company claims it permanently replaced workers
with a view to the interests of other groups including “the com-
munity” But what they did was incredibly destructive of the com-
munity They brought in outsiders, replaced lifelong residents,
and ended the patterns of sons and daughters following in their
parents’ footsteps. They made it inevitable that one part of the
community would despise another

Jay is a rural, working class community The setting is not pic-
turesque. The homes are old and modest. There is no large city or
other cultural center. There isn’t a movie house, or a good restau-
rant Yet its inhabitants have thought of it as a good place to live.
They applied to work at IP so they could stay there. Roland Samp
son, one of the people I interviewed, described it as “a closer,
friendlier community than any city” The company destroyed
much of what made life in Jay seem special to its inhabitants. I can
at least recognize the claim that management defeated the union
on behalf of the shareholders, but for them to claim that they did
it to help the community really strikes me as amazing.

Another important point is that the company had enormous
resources. Someone on television described it as, “1,200 guys
going up against a multi-billion dollar corporation.” That was not
quite true, but close enough. It should have been obvious who
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was going to win. The company had the resources. It had the
equipment to carry the scabs through the picket line. It had the
type of automated machinery that could be used fairly easily by
management people.

After a while, being on the picket line was a horrible experi-
ence for the union people. One of them told me, “It was sicken-
ing: we just stayed there, and watched the scabs coming
through.” On payday the replacement workers would wave their
paychecks in the air, taunting the strikers. It was understandable,
given that the strikers were not being particularly complimen-
tary to them as they went by But part of the torture that the
employees endured was being on the picket line watching the
replacements coming through.

Inevitably, the union undertook a corporate campaign. Corpo-
rate campaigns grow out of the type of bargaining that was going
on in Jay, because un.ions need to find other tactics to replace the
strike. Although arguments can be made for the corporate cam-
paign, it runs counter to a basic tenet in our national labor pol-
icy, which is to avoid spreading disputes to other locations and
employers. The corporate campaign is valuable to unions and
employees because it moves the dispute from the picket line-
where the employees feel helpless and really impotent-to situ-
ations where they may be more effective, at least in getting atten-
tion. The move away from the picket line and the effort to
spread the strike is an inevitable outgrowth of MLK@. That
result also leads to the conclusion that M&y is inconsistent
with our basic national labor policy

This strike was a battle between the international union and
International Paper There were two really large forces con-
tending over a long period. Adrienne Birecree, who also has
studied this case, points out that this struggle went beyond these
local employees. Ma.ny strategic decisions were made by the
international union. In the struggle between the international
union and the national company, the workers at Jay were the vic-
tims. They were the foot soldiers in this battle. They did not
make the mistakes; ,they did exactly what was asked of them.
They did it in an admirable rather indeed moving fashion, but
they are the ones who lost their jobs.
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The legislative bills (HR. 5 and S. 55) need to be seen, not as
legislation to help unions, but as legislation to protect employees.
If mistakes are made by the international union, people in the
international union are not going to lose their jobs. The employ-
ees are. Employers frequently make this point in organizing
campaigns-that this bill helps unions, not employees. I think
the point can be turned around: if anyone should suffer as a
result of mistakes in collective bargaining, it shouldn’t be the
rank and file employees who have worked loyally for a company
for so many years.

-
me legislati@ bills
(H.R. 5 and S. 55)

Indeed, when I asked Melican, “Didn’t anybody think that it need to be seen,
was unfair to fire these people after twenty years of work and
three generations.3”, he said, “A lot of people said it’s too bad it
had to be Androscoggin.” That line really struck me. It’s as
though he admitted, “We were going to have to get rid of some-
body, and it’s a shame it had to be them.” This statement makes
clear that the basic dispute was not just about Androscoggin. It
was about relationships generally between the company and the
union. The company figured they had to demonstrate their seri-
ousness somewhere, and the foot soldiers in the war suffered as
a result.

not as legislation to
help unions; but as
legislation to
protect employees.

My study of the strike at Jay reminded me what unions really
do, and do right. The point may not be directly related to the
proposed legislation, but I can’t help but make it. The union gave
many of the employees a sense of their own ability When they
moved away from the picket line, many employees discovered
that they could speak effectively to the press, to students and to
the general public. Before the strike, Roland Sampson was too
shy to go into a crowded grocery store-he’d send his wife in.
The union sent him out, and he became a wonderful advocate.
During the strike, workers discovered abilities the union valued,
but that the company had never required they use.
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A. BIRECREE: (One issue that was brought up concerns the
effect of hiring permanent replacements on union strategy That
year, the unions st.rategy was to resist particular concessionary
demands by pooling ratification votes on contracts and using a
coordinated bargaining strategy That strategy did not work in
the long run, as it had a year before with the Champion Interna-

This [lntemat~onal
tional Paper Company Several UPIU locals that were slated to
join the pool refused, because the company had hired perma-

Paper] case has nent replacements at the plants on strike. They simply refused

very important and instead stayed in the plants, working under implemented

implications for cost concessions. The demonstration effects were very strong in that

competjtiveness.
particular area, and were very significant in terms of strategy

This case has very important implications for cost competi-
-Adrienne Blrecree tiveness. The company did indeed have problems in the years

preceding 1987. However, these problems were not caused by
exceptionally high labor costs or declining labor productivity
The rate of increase in labor costs had been falling off Labor
productivity was actually increasing. The union had cooperated
with a massive capital investment program begun in 1979. By
the end of 1986, the company had invested about $7 billion in
modernizing and automating its mills.

The union agreed to help implement flexibility in exchange
for the modernization of the plants. The understanding earlier in
the bargaining history was that jobs, wages, and benefits for the
remaining union members would be kept intact. Later, that very
technology made it easier for the company to replace people,
and to operate the plants during the strikes.

Company resistance began in 1986 and ‘87, when markets
were much stronger In 1984 and ‘85, and even as early as 1982
and ‘83, the relatively high value of the dollar seriously affected
certain producers in this industry The commodity producers
were the hardest hit in 1984 and ‘85. Even though American
papermakers were more efficient producers, they still were
undersold by foreign producers who were importing U.S. pulp,
producing in less efficient mills, and shipping it back to the
United States. IP’s solution has been to reduce wages, eliminate
premium pay and eliminate holiday shutdowns to improve the
rate of return on its very rapidly growing equity base.

I -



Only about 20 percent of the companies in this industry have
been following the very aggressive strategy of using permanent
replacements. Many of the major paper producers still have
cooperative relationships with the UPIU. However, they produce
in significantly different product lines.

One impetus for IP’s continuing demands for concessions was
that IP’s assets were undervalued in financial markets. It was one
of a number of companies that was feeling the pressures of hos-
tile takeovers at this time. IP’s stock price was very low and man-
agement began to look at a number of different ways to fend off
hostile takeover attempts. Financial analysts were telling them
that they should be able to produce a 15 percent rate of return
on equity which would improve their stock price. So, that
became management’s target

The strategy then became one of weakening the union-if not
removing it altogether-if its members resisted concessions to
eliminate premium pay, reduce labor costs, and improve the rate
of return on equity In more recent negotiations, management
has even been looking at reducing health benefits. Presently
there’s a dispute going on at Kaukauna in Wisconsin, and IP will
move these operations into the South shortly as a result.

One last point is that IP’s policy had been to operate during
strikes using nonunion personnel, Given the technology in the
industry temporary replacements are costly to train. IP may have
concluded that permanent replacements were cheaper in the
long run than operating during the strike with temporary
replacements.

J. BRUDNEE  Melican testified LJune 6, 1990 before the U.S.
Senate Subcommittee on Labor] and explained why replace-
ments had to be permanent. He offered one main legal argu-
ment-that state laws governing strike breakers essentially pre-
cluded hiring temporary replacements in a lot of places. Is it true
that companies are better off hiring permanent replacements
and not running afoul of state law, than they would be if they
hired temporary replacements and were prosecuted or fined
under state law? And if it is true, is there some preemption argu-
ment?

J. GJZTMAN:  Oh, yes I think those laws are in fact preempted
by the National Labor Relations Act @IRA). There were local
ordinances that he also cited, which were passed  by the town of
Jay I don’t think those legal arguments -are at ail persuasive,
largely because the laws that he cites were never enforced.

Un/y about 20
percent of the
companies in this
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following tM very
aggressi@ sbategy
of using permanent
replacement&.

-Adrienne Birecree
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-&l/us Getman

R WEILER: There are some state laws that prohibit labor con-
tracting during strikes, and labor contracting is one mode of
supplying temporary replacements. Its a very narrow exception
and the state laws are likely preempted in any event.

J. GETMAN: I think these laws are almost definitely pre-
empted.

J. BRUDNEYt He also argued that in a rural area, with little
housing and no other job opportunities, nobody would have an
incentive to come to t&e a temporary job.

J. GETMAN:  It is important to remember that the replacements
were given a contract which stated essentially that they could be
replaced at the end of the strike. They still took the jobs.

When I interviewed Melican, he didn’t make the argument that
they couldn’t have gotten people to come. He claimed temporary
replacements were less satisfactory because they were more
likely to leave. He said that many replacement workers of Mobile
left and took other jobs. They had a problem at Mobile keeping
replacements on the job. But in a rural setting this position is less
powerful: People at Jay don’t have places they can go to find other
jobs. There may be other jobs in Mobile, but there’s nothing else
around in Jay Finally, the BE&K Company really is in the business
of supplying replacements. They could have provided either tem-
porary or permanent replacements. In rural areas, temporary
replacements are easy to get and keep, because they can be
shipped out later, and meanwhile, they’re not going anywhere.

A. BIRECREEz Why  would IP give up a skilled workforce,
especially when they’re concerned about competitiveness?
jJulius]  Getman’s work shows that even the people that are being
brought back in, who have years of experience, are not being
put back into comparable positions. So how concerned can they
be about productivity? I think their productivity problems will
begin to appear just as paper markets start to weaken. They have
been able to camouflage some of the productivity problems that
come with less experienced workers. Markets were so strong
that they could sell just about anything they could produce in
1987, ‘88, and even “89. Now markets are starting to weaken
once again.

The union expects forty bargaining units to be following
“in-plant” strategies by the end of 1991. We can expect to see
more long term effects of this hostile battle between the union
and the company



j. GETMAN: Yesterday, Ray Marshall was talking about getting
workers to go all out The replaced strikers at Jay had a very
strong work ethic. Many said they had a problem with “in-plant”
strategy because they would find it hard not to do their best.
One returned worker said to me, “I’ll haul ass for eight hours a
day, but I’m not going to think. I know shortcuts, but I’m not
using them. I’m giving them my body but not my brain.” He
added, “Under no circumstances am I going to teach the scabs
any of the things 1 know, to help them to become more produc-
tive. I’d like to see them all fired.”

Note that this antagonistic posture is taken by somebody who
is really struggling with the moral dimensions of his own posi-
tion: he believes that it’s immoral not to work hard, but it’s also
immoral to help the company use permanent replacements. He’s
caught between these two imperatives, but he’s worked it out so
that he can work hard and still do the company the least possible
good. 1 suspect his reaction is common.

A. BLBECBEE: Until Georgia Pacific and Great Northern
merged, IP was the largest paper-producing company in the
world. Yet historically, it never performed near the top of the
heap. So the quality of its management over time has been ques-
tioned. Basically, IP has relied on its vast size. It certainly helped
in this particular dispute.

M. SQUIRE: Could we compile a profile of companies that
would be more likely to replace workers permanently than
other companies?

A. BIBECREEz Well, initially there appears to be a clear dis-
tinction between the companies that have been pursuing this
permanent replacement strategy very aggressively and other
companies that have not. For instance, Kimberly-Clark has a joint
labor-management council. Their contract now states that they
will not ask their workers for these kinds of concessions. They
produce very different product lines than does IE

I? GBEENELELD: The company’s position-that the union is
responsible only to its members, but that management repre-
sents these larger interests-rang a bell for me. The company
policy tracks the language in the Supreme Courts decision, First
National Maintenance, handed down in the early 1980s. The
moral calculus engaged in by the company is exactly the moral
and the legal calculus that the Supreme Court used in that partic-
ular case. In that opinion, the Court held that a decision to par-
tially close the plant was not a mandatory subject of bargaining.
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When that company justification is reflected again and again in a
number of Court and Board decisions, it shows that we are not
dealing with just a specific problem. We are dealing with an
underlying ideology that permeates Court decisions.

We may get the strike replacement issue resolved, but if a par-
tial closing issue cannot be the basis for a strike because it is not
a mandatory subject of bargaining under the moral and legal cal-
culus we have been discussing, our problem continues.

J. GETMAN: In teaching my labor law course, I always teach
what I call “the capitalist exemption”-the law as drafted is
clearly in favor of unions and the language of the Act is clear but
the courts build in the notion that it’s the employer’s property
and use that notion to abrogate union rights. A major thread run-
ning through the law /is the belief that if decisions were Iefc to
employers, the results would be more thoughtful and more pos-
itive than if they were decided as labor-management concerns.
There’s very little reason to believe that is true. As Ray Marshall
said yesterday, it’s true that anybody who ever works with unions
knows how much of the true expertise resides in the workforce.
But the law is really bazd on this other notion: ‘Leave it to man-
agement; they know what’s right.”

Julh~s Getman



Part II

American and Canadian
Legal Perspectives
on Strikers’ Rights





Section 3
The Permanent Replacement of Strikers

William Gould, Stanford University

W. GOULD: I want to talk about two subjects today One is an
examination, with a comparative perspective, of the right to
strike and employer rights to permanently replace. I will exam-
ine this issue both in the context of legislative ideas for this
country, both at a federal and state level. As you will see, I am of
the view that this subject must be considered in the context of a
country’s treatment of the wrongful dismissal issue as a general
matter

Secondly, I will address the permanent replacement decisions
since Muck9  in 1938 and other related Supreme Court deci-
sions which have been handed down since then. The flight
attendants’ case, TWA 2/. ZFFA, gives crossovers preferential
seniority rights, at least to the job that they held at the end of a
strike. In Hale u Be&zap, the Court held that an employee who
is a permanent replacement could maintain a wrongful dis-
charge action under a number of theories of state law The court
reached this result even though the rights of strikers vis a vis
replacements are governed by federal law, and the preemption
doctrine normally excludes state jurisdiction in this area. Finally,
a recent Supreme Court decision, AZRB z! Curtin  Matbeson  Sci-
ent$Zc,  deals with the post-M&q) question: will the union con-
tinue to have representative status after the permanent replace-
ment weapon is used?

When I came here this morning, I saw the W&Z  Street Journal.
The headlines are, “Extra! Extra! How the Daily News did it,” and
the story described how they planned for this particular dispute.
The Daily News was trying to figure out how to get the union to
strike. That was the whole game. They wanted desperately to
lock those workers out, but they were uncertain whether or not
they could use the permanent replacement tactic after a lock-out.

The logic of the seminal cases on the lock-out, the Ammiun
Ship Building, and the Brown  Food Stows cases, suggests that the
employer can indeed use the permanent replacement weapon.
The thrust of those cases says, “Co at it, fellows; engage in hands-
off, robust collective bargaining. We are not going to intervene,
because we don’t want to tip the scales. We’ll only intervene after
terrible things happen.” In Brown  Food Stores, a case involving a
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multi-employer lock-out, the Court said that the employers’ bar-
gaining weapon was appropriate, because the union continued to
function after he locked the workers out. These lock-out cases sug-
gest a course of action that is completely contrary toM*: they
will allow parties to u.se tactics, but attempt to see what impact
those tactics had. However, Mm&y allows the employer to hire
permanent replacements, regardless of the consequences.

One consequence--the one Daily News has in mind-is that
the employer is not only going to replace the strikers, but be
able to avoid dealing with the union at all by creating a nonun-
ion environment. Whether the union continues to have repre-
sentative status is the issue in the Supreme Court’s Curtin
Matheson case.

The legal debate about this issue is very curious, because the
outcomes turn on semantics. The employer who doesn’t hire
counsel, the employer who says the wrong words, the employer
who says “Get out of here, I don’t want you here because you’re
on strike”-that employer is in trouble. The employer who has
the foresight and financial ability to hire a top-flight lawyer is
okay under this rule.

Mackay is an aberration: it’s inconsistent with the modern
cases dealing with the use of bargaining tactics, and particularly
the lockout cases. So, interesting tensions are developing
between Mackay  and other evolving case law The rationale the
Supreme Court used in Erie Resistor is basically inconsistent with
Mackay. In Erie Rm&tor, the Court held that super seniority can-
not be awarded to non-strikers over strikers. Why? Awarding
super seniority to non-strikers will create divisiveness and ten-
sion and bitterness, which will disrupt the workforce. The union
then will have difficulty functioning as a collective bargaining
representative.

In another group of cases, which I call “the waiting line
cases,” the National Labor Relations Board (NLRB) and the courts
have begun to say that even though the employer can perma-
nently replace, the employment relationship itself is not severed.
In these cases, they rely on language in Section 2 of the National
Labor Relations Act (NIRA) stating that an individual involved in
a labor dispute still remains an employee. They asked, “What
business justification could there be for refusing to let these
employees who are not working fill vacancies as they become
available in the future?” Laidlaw promotes rehiring those who
have been displaced as a result of having engaged in the strike,
even though they have to wait for vacancies to come open. As



Wius] Getman suggested, the confluence of the preferential
waiting list cases with some other cases has recreated the divi-
siveness inherent in super seniority that Erie Resistor  precludes.
Before, employers could claim “there’s no divisiveness of the
kind that’s involved in the seniority cases, because all these strik-
ers are gone.” Now, as a result of these preferential hiring cases,
they’re less likely to be gone.

Most of these cases can be explained as Justice Brennan did in
his dissent in the flight attendants’ case: “These rules can only be
understood in light of a basic hostility to the right to strike, on the
part of the judiciary” There simply is no other way to reconcile
these rules with the right to strike. They can only be understood
in terms of a hostility to the strike. When these rules are put
together, they undermine the philosophy that we are urged to fol-
low: to promote cooperation between labor and management.

I have been interested in labor law reform concerning rules
existing in other areas of the NLRA that impede dialogue between
labor and management. These rules impede a more cooperative
model which could replace the conflict model promoted by the
NLRA. In 1960 in the Zn.su~~  Agents’ case, Justice Brennan said
that the Act proceeds upon the assumption that the parties are
antagonistic to one another and that they act in their own self-
interest, independent of one another. That should not be the last
word on the relationship between labor and management.

From a comparative perspective, one of the most remarkable
aspects ofkW& and its progeny is that the United States really
stands alone in the industrialized world. It is truly remarkable that
people can have their jobs taken from them for engaging in con-
duct which itself is lawful. In Britain, they’ve just concluded a big
debate about the 1990 employment act Thatcher has promoted a
series of five major labor statute laws in Britain. Immunities have
been available in connection with trade disputes in Britain for
most of the century, even for unlawful conduct. The 1990 statute
limits the applicability of immunities: some strikes are impermis-
sible or unlawful. The Trades Union Council (TUC) rightfully is
upset about the impact of the new statute, which will give manage-
ment the right to selectively dismiss unofficial strikers. But it only
gives management the right to selectively dismiss strikers who
engage in procedures which are not designated by the statute.
This is done through withdrawal of the jurisdiction of industrial
tribunals over dismissals arising out of such unofficial stoppages.
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The issue is not analytically comparable to the one before us.
Under the British statute, sanctions are being imposed on strik-
ers for actions which are impermissible. The fight concerns
whether these actions should be permissible or not. The unions
are particularly concerned, because employers will have discre-
tion to pick and choose which strikers will be dismissed and
which will not. That discretion did not exist as a matter of law in
Britain until this year.

One of the most interesting things about comparative labor
law is the difference in the questions that are asked. In all other
industrialized countries, the idea that those who engage in con-
duct which is itself lawlFu1 can be dismissed is completely alien to
their system. Genera&: the law relating to strikers is a subset of
broader laws concerning job security and unfair dismissal.
Whether strike issues are resolved by labor courts (as in much of
Western Europe), or by industrial tribunals (as in Britain), or by
courts of general jurisdiction (as in Japan), they are treated as
part of unfair dismissal law

Japan is a particularly instructive lesson in this regard. It is
extremely difficult to dismiss an employee in that country
whether the dispute involves strikes or not. The Japanese simply
find this argument-in the United States about permanent
replacement-incomprehensible because, like much of Europe,
Japan handles this matter through rules of general application
protecting employees against dismissal.

Moreover, in Japan--and France and Sweden have clearer
protection-the right to engage in collective activity, including
the right-to-strike, is protected not only by statutes but by the
Constitution itself One of the great ironies of modern history is
that this was placed in the Japanese constitution as a result of the
MacArthur occupation. Of course, in the United States the right
to strike or act collectively is not in the Constitution except ins0
far as some decisions provide constitutional protection for the
right to organize under the First Amendment’s implied freedom
of association.

A number of people have suggested that we should focus on
individual employee rights. My sense is that they are correct
and that we need to consider the strike replacement issue in
the broader context: under which circumstances may employ-
ees be deprived of their jobs? We have no comprehensive
unfair dismissal legislation in the United States, except of the
plant closing variety such as that enacted by Congress in 1988.



In contrast to every major industrialized country, we haven’t
had job security legislation in the United States. The reasons are
too numerous, it seems to me, to discuss here. It’s unlikely that
we will have legislation of this kind at the federal level in the
foreseeable future, if at all.

However, evolving case law based on common law at the state
level is beginning to have an impact on the unionized sector In
1988 in Lingle u iVwe, the Supreme Court held that an
employee may maintain a wrongful discharge action in a state In contest to every
which recognizes the so-called “public policy theory” Under this major industrialized
theory employees are permitted to sue when their dismissal is countg$ we haven’t
inconsistent with public policy, even though they are covered by had job security
a collective bargaining agreement containing its own grievance-
arbitration machinery Employees get a second bite at the apple. legislation in the
This decision suggests that it may be possible to address job Untied States.
security and unlawful dismissal through state legislation, as well
as through federal legislation. I admit the Constitutional issues
are extremely close. Would state legislation that spells out
employees’ job rights be constitutional? Would it be preempted?

I first began thinking about state unfair dismissal law and the
preemption doctrine about seven or eight years ago. I was chair-
man of a California state bar committee that issued a report in
1984 advocating wrongful discharge legislation in California. I
was interested in finding an alternate forum for the resolution of
dismissals of workers arising out of union organizing activity
especially given the ineffectiveness of the NLREI in enforcing Sec-
tion 7 rights, In some instances, the NLRB was hostile to Section
7 rights.

Could the states exercise jurisdiction in this area? There is a
line of preemption cases which suggests that, if the state has
broad detailed comprehensive legislation, the states may have
jurisdiction even though some union activity is affected by the
legislation. The preemption doctrine is viewed as inapplicable
because only a small part of the legislation affects union activity

Another approach is to advocate legislation to redress wrong-
ful discharge of employees covered by collective bargaining
agreements that have inadequate grievance machinery or no
machinery at all. Admittedly, only the small percentage of the
employees covered by collective bargaining agreements with
little or no arbitration would be protected. Would that legisla-
tion be constitutional?
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The Daily News
dispute and many
other disputes do
not simply concern
whether or not the
strikers get to come
back to their jobs,
but whether there’s
going to be a union
at all.

Finally, legislation might be enacted which affects only those
who are replaced for emgaging  in the right to strike, ignoring the
preemption doctrine. Despite the strong preemption considera-
tions in Hale u Bekqp,  states still were able to maintain jurisdic-
tion. That case involved :a wrongful discharge action brought by a
replacement worker who lost his job to a striker The Supreme
Court held that wrongful discharge may arise in a wide variety of
cases, and that although the case arose in the context of a dispute
between strikers and non-strikers, that fact did not place it under
the jurisdiction of the P&RI3 and out of state control.

Yet state regulation of the hiring of permanent replacements is
part of the broader issue of the rights of workers in the work-
place, from in the union and non-union sector, from the policy
and constitutional perspective. The Daily News dispute and
many other disputes do not simply concern whether or not the
strikers get to come back to their jobs, but whether there’s going
to be a union at all. This is why regulation at some level, federal
or state, is vital.

Employers have been arguing for years before the NLRB that
once replacements come across the line, they should be pre-
sumed to be hostile to the union. Therefore, the employer
should be permitted to refuse to bargain with the union.

In the Curtin Mahmn decision earlier in 1990, the Supreme
Court adopted a so-called “no presumption” rule, which will not
presume that replacements are hostile to the union, but rather
require the Board to t&e into account the circumstances sur-
rounding the strike and the hiring of replacements. The Court
gave a number of reasons why a replacement worker who came
across the picket line could nonetheless support the union. The
employer is required to come forward with some objective evi-
dence to substantiate the doubts about the unions majority rep-
resentative status.

This decision (by five-four vote) is a victory for unions in this
area, but a relatively unimportant victory It is unlikely to attain
much practical significance for four reasons. First, the environ-
ment is likely to be one of conflict and tension after the strike. It
won’t take much time for the non-strikers to come forward with
specific examples that will permit the employer to say, “Look, I
wasn’t simply inferring this hostility”
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Second, the employer can always tell the non-strikers the facts
of life. I advocated that some kind of accommodation be found
that would respect the rights of workers to band together in the
interest of solidarity, and provide reasonable rules to protect the
union in the midst of a strike (against resignations or other con-
duct that was hostile to the unions interest) and at the same time,
respect the individuals rights to resign from the union and to
refrain from union activity Five years ago, the Supreme Court
held that no accommodation need be found under the NLRA.
Any kind of restraint upon the right of a union member to resign
from the union, whether it takes place in the midst of a strike or
not, is a violation of the law The employer can tell workers, “By
the way, there’s this lawyer down the street who would be glad to
represent you if the union comes after you for exercising your
right to resign. You have that right. I’m not telling you to see
him, I’m not requiring you to resign from the union, but here it
is. These are the facts of life.” It doesn’t take too much imagina-
tion to see what the realities are likely to produce in the Czulin
Matkson context

Third, I think Curtin Ma&son is likely to be of limited signifi-
cance because the fiFch vote was provided by Chief Justice
Rehnquist. While employers cannot infer that the replacement
workers are hostile to the union and, therefore, refuse to bargain
with the union, he suggested that the employer ought to be able
to poll the workers about their interest in continued union rep-
resentation, even when there is no reasonable doubt about the
unions majority status,

Finally, if employers are uncertain about exercising their
rights under Curtin Mathson by simply refusing to bargain, they
may file a decertification petition with the NLRB. Theyire been
able to file decertification petitions since 1947. Theoretically,
they must have reasonable grounds to doubt the unions majority
status when they file the petition, but whether they do is an
administrative matter for the Regional Director to determine.
Whether or not the employers’ doubts are reasonable, the
Regional Directors determination cannot be challenged. Thus,
the Curtin Matheson case does not alter the basic dynamics that
have been described this morning, even though the union won.

Any kind of restraint
upon the right of a
union member to
resign from the
union is a violation
of the law.
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When we tell our
labor law students
fhaf lawyers draw
this distinction
beiween losing your
job by dismissal
and losing your job
by permanent
replacement, they
begin to laugh.

-Paul Weller

P. WEILER: How could the Supreme Court of the United States
have produced Maczkay, which is probably the most heavily criti-
cized decision in all of labor relations? It’s hard to find any labor
law scholar, at least one who believes in the National Labor Rela-
tions Act, who would argue to retain that rule. Yet the U.S.
Supreme Court, without dissent, produced it back in the late
1930s.

In the 19305  legal intervention in the labor market-any
regulation of the employment relationship, such as intrusion
upon employment at will-was not only considered very dubi-
ous within the political culture, but felt to be unconstitutional as
well. Franklin Delano Roosevelt seriously entertained the idea of
vetoing the Wagner Act, though Frances Perkins, his Secretary of
Labor, vigorously advocated signing it. Some people say that Roo-
sevelt held his nose and signed the bill, because he thought it
was unconstitutional. Considering the mindset  of the Judges at
that time, it may well have been held unconstitutional. Even pro
hibiting  the discriminatory dismissal of union organizers was
unacceptable during that era of jurisprudence, and thus prohib-
iting the discriminatory dismissal or discriminatory treatment of
strikers was clearly considered to be unconstitutional.

In 1937, Jones and Luugbhn  held for the first time that such
regulation of the employment market was acceptable. On appeal,
Mackay Radio  went to the U.S. Supreme Court after t.hey had
decided Jones and Laughlin. The lower courts had held that it
was unconstitutional for the NLRE! to try to force employers to
reinstate strikers, even when there were no replacements. There
still was grave doubt about the statute, and it was in that setting
that the brief of the Solicitor General, representing the NLRE3,
conceded this key aspect of the Mackay Radio decision.

Many things that Ray Marshall mentioned last night--such as
the weakness of NIRR remedies in 8(a)(3) cases involving the
discriminatory discharge of union organizers-come from that
period when the U.S. Supreme Court was trying to integrate this
radical-looking statute into the legal mainstream.

Fifty years later, that point of view appears anachronistic. We
have a very different attitude in part because we have developed
so many forms of employment legislation. As [William] Gould
pointed out, we have a growing body of litigation in state courts
about wrongful dismissal. The best established line of cases are
those concerning wrongful dismissal in violation of some public
policy Thus, when we tell our labor law students that lawyers
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draw this distinction between losing your job by dismissal and
losing your job by permanent replacement, they begin to laugh.
Imagine what the reaction would be, if the lawyer for the
employer who has fired somebody for whistleblowing, or for fil-
ing a workers compensation claim (i.e., the Linge-Nmge  case)
argued, “No, that employee was not fired, but was simply perma-
nently replaced.” Undoubtedly that contention would be laughed
out of court.

Ironically, then, the National Labor Relations Act (NLRA), Fmm an individual
which was the pace setter in establishing the legitimacy of legal rights perspectim,
regulation of the labor market, has now produced the weakest
form of protection of employee rights. Some fifty years later, we
see far stronger alternatives enacted in other legal programs.

Mackav  Radio is an
incredible anomaly

One good thing that Congress might do is actually to take
another look at the preemption doctrine. To my mind the NLRA
should operate like the Civil Rights Act and the Occupational
Safety and Health Act, and not preempt the right of states to cre-
ate complementary legal remedies. We should permit discharged
union supporters to bring tort suits in front of juries, using plain-
tiffs lawyers. Winning a few large damage awards would send a
message to firms who want to discharge organizers or discrimi-
nate against strikers.

-Paul Weller

Contrary to [William] Could, I have grave doubts that the states
can unilaterally overturn the preemption doctrine. But Congress
could overturn it, and thus permit the state’s political process to
work out the appropriate legislative or judicial policies.

Turning now to Mach Raak, there is a revealing sentiment
expressed two or three times in Justice O’Connor’s decision in
the 72% case dealing with employees who “crossover” during a
strike. Fifty years ago, the NLRA supposedly created an employee
right to go on strike in pursuit of the public policy of free collec-
tive bargaining. Ironically, one of the really great statements of
the desirability of a system of free collective bargaining with this
accompanying right to strike, was by Senator Taft defending the
Taft-Hartley bill. In particular, the part of Taft-Hartley that rejects
strongly compulsory arbitration. That sentiment was the original
Congressional view of the NLRA_

Now, in TWA, Justice O’Connor states to employees: “When
you go on strike, you gamble. You bet your job, and now don’t
come back complaining to us that youire lost the bet.” She uses
that word “gamble” two or three times. But only in the context of
the NLRA is that view taken of public policy dismissals. From an
individual rights perspective, M&y Radio is an incredible
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As the law dealing
with unjust
dischaqe has
developed, the first
and most powerful
and important
pmtection-that of
the NLRA-has
become the least.

Julius Getman

anomaly Eliminating the permanent replacement feature of
M&q  Radio will help repair the damage that it does to the col-
lective bargaining process.

J. GETMAN  At one time, it was a revolutionary idea that jobs
were legally protected against employer action. Jones and
Laughlin agrees that employers can discharge for any reason,
whether a good reason or no reason at all and presents its own
ruling as not taking the employers’ prerogative away but allowing
a very limited except ion. As the law dealing with unjust discharge
has developed, the first and most powerful and important protec-
tion-that of the NLRA-has become the least. Tactically it is a val-
uable point to make as part of the debate. In Mackay, the lower
court stated workers vacated the employment relationship when
they went out on strike. That assertion is contrary to the waiting
line cases, but it reappears in O’Connor’s opinion. One of the
scabs told a striker at Jay, “Well, as a rule of law, you know, you left
your job; we took it. We didn’t take anything away from you; you
walked out.” He replied, “Well, I leave my house, too. I come back
the next evening, and there you are with my wife and kids.”

m GOULD: I agree with Paul Weiler that O’Connor’s opinion
reveals how she an.d others on the Court regard the right to
strike. Interestingly enough, the public debate on this subject is
infected with this thinking. Some young kid from either the
National Association of Manufacturers (NAM) or the Chamber of
Commerce made the same point: “Hey, look, you roll the dice,
and you take a chance, and this is what happens,” in a debate
with Lynn Wdliams  [President, United Steelworkers]. This argu-
ment ignores the economic pain and suffering being thrust
upon workers who engage in the strike, whether they have the
right to go back to work or not.

L. MISHEL:  We need to examine the issue of what it means to
be punished or suffer reprisal for exercising a legally protected
right. A comparison can be made to the rights of free speech
under the Soviet constitution: for seventy years, they were there
in black and white, but if anyone tried to exercise them, he got
thrown into a mental hospital, into jail, or sent to Siberia. In
America, workers have the right to strike. “Nothing shall be con-
strued so as to diminish in any way the right to strike,” says the
NLRA, but when someone exercises that right, he loses his job.
Are there other arez of protected activity that lead to sanctions
under U.S. law? Is this unique?



W. GOULD: When I teach labor law to students I say “Well, if
an act you engage in has protected status, because as a matter of
policy we wish to encourage such acts, then the employer cannot
discharge you or alter your terms and conditions of employment
adversely because you engaged in these acts.” Then I tell them
the other things-that they can be permanently replaced. Either
they laugh, or become even more confused, or maybe both
simultaneously I can’t think of any other area of the law where
people are punished for exercising a legal right. The Board has
sometimes, with judicial approval, refused to provide certain
kinds of relief for specific violations of the law But affirmatively
providing relief for violations is a different issue.

J. GEXMAN: I’m looking for examples of the reverse of this
argument. I’m looking for examples where the courts say, “This
is such a serious penalty, that even though youire done wrong,
we won’t punish you.” One example that occurred to me is land-
lord-tenant law That is, it’s very hard to oust somebody from
possession even when he violated the terms of the lease, but you
can oust somebody from his job when he followed the proce-
dures that you’ve required.

H. m Speaking of examples of protecting rights, I
recall an article by Charles Reich at Yale Law School regarding
the expansion of the definition of private property (Reich, 1990).
For example, a drivers license cannot be removed without due
process. The right to drive could be treated as a property right
because it is so basic to the ability to survive in this economy
Another example is the Pregnancy Discrimination Act (PDA), a
federal law passed in 1978 designed to overturn a 1976
Supreme Court decision, Gilbert u GE.. Recently, the Supreme
Court held in a California case that the California state law, which
gave workers more than the PDA required, was not preempted
by the PDA. Those examples might be‘useful.

The Family and Medical Leave Act just passed both houses,
only to be vetoed by President Bush. Quite a bit of progress has
been made in the states with family and medical leave legisla-
tion; laws guaranteeing workers the right to keep their jobs,
despite taking leave for sickness or pregnancy or childbirth.
Many people predicted just five or ten years ago that these laws
would not get through state legislatures.

W. GOULD: I would be foolish to predict what the Supreme
Court will do with the preemption doctrine and the NLRA.
When we wrote our 1984 report on wrongful discharge, we
relied on a New York case that concerned giving unemployment

I can’t think of any
other area of the
law where people
are punished for
exercjsing  a legal
right.

-William Gould
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Making clear how
illusory is AW
distinction between
replacement and
discharge fan and
should be part of
the case in favor of
the proposed
legislation banning
permanent
replacements.

-Paul Weiler

compensation to strikers. The employers attacked that as uncon-
stitutional: the state was coming in and propping one side up. A
plurality of the Supreme Court rejected that attack upon the
unemployment compensation system. It would be foolish to pre-
dict the outcome of a future case, but it seems to me a plausible
argument can be made.

R WEILER: [Wdliam] Gould’s notion of discrimination in
terms of the existing law is an interesting idea. Under the cur-
rent state common law, roughly forty-five states allow a tort
action for wrongful dismissal in violation of some public policy
To my mind it is discriminatory to treat one kind of public policy
differently from another one. Making clear how illusory is the
distinction between replacement and discharge can and should
be part of the case in favor of the proposed legislation banning
permanent replacements.

R. ROTHSTEIN: As people have been speaking, I’ve asked
myself whether it makes a difference whether they talked about
temporary or permanent replacements. In most cases, it doesn’t.
In most cases, the points that are being made would be equally
valid if permanent rqllacements  were prohibited and temporary
replacements were permitted. The Daily News is a very good
example. In the Daily News strike, they are hiring people perma-
nently in the blue collar crafts. But they’re flying in people from
around the country who are clearly temporary replacements to
fill the editorial and the white collar positions. In either case, the
damage is just as great. The ability to persevere and the bargain-
ing power of the unions that are on strike are damaged by both
permanent and temporary replacements. If the Daily News is suc-
cessful in filling up the plant and the editorial room with replace-
ments, the unions are going to be in a long term struggle and
eventually will be faced with a decision to surrender The unions
will not have been able to keep the operation from functioning.

I don’t think the outcome hinges on whether replacements
are temporary or permanent. I think that the reform is, in many
ways, being oversold. A lot of expectations are being raised
which are not going to be fulfilled.

P. WEILERz I disagree with Richard Rothstein’s point that
there is no difference between permanent and temporary
replacement in terms of the dynamic of the bargaining relation-
ship. I do agree that it is only one piece of the puzzle. But cer-
tainly restrictions on permanent replacement, like those now
existing under Canadian law, could ease the employees’ and
their unions decision about whether or not to go on strike. Read-



ing the stories about the Daily News strike, I saw how people
were agonizing, day to day, in the early days of the strike, about
whether to cross over: As Justice O’Connor said, they were being
forced to bet their jobs that the union was at least going to be
able to get their jobs back, if not to win a victory bargaining.

It is very important to provide employees with a safety net
beneath that strike decision, if we want workers to exercise a
right granted by Congress because it thought this public policy of
free collective bargaining was valuable. It is important to provide
the safety net, even if it does not guarantee unions’ success in
winning wage settlements. At the same time, such a safety net
might help contribute to a higher-wage, higher-productivity
economy, as Secretary Marshall has said.

E FEINSTEIN: Not everyone will agree that permanent
replacements hurt the economy. For example, if we head into a
shakier economy, some members of Congress may be very reluc-
tant to make a fundamental change in labor law that will be
characterized by employers as having dire economic conse-
quences: more strikes; more instability; and more unrest.

C. CRAYPO: I observe that replacement workers are used
predominantly in strike situations in certain industrial structures
and industries. Specifically, replacements are used where
employers cannot easily relocate production. We don’t see
replacement workers used in heavy industries, such as metal
manufacturing, or in multi-plant corporations, or in cases where
the employers can relocate production. For example, Bendix
Allied just announced that an automotive brake unit in southern
Michigan will be closed, and the work will be relocated to a
newly constructed plant in Virginia. When asked why, the com-
pany said “Because we think it’s in the best interest of the com-
pany not to deal with third parties.” Now six years ago, when
they closed a similar plant in South Bend, they said that they had
to compete with Brazilian wages. Now they make a more open
statement: “We don’t want to engage in collective bargaining.
We’re going to go where we probably won’t have to bargain.”

Why go through this process of substituting workers, dealing
with violence and so on, when you can simply wait until the
existing facility has aged and then move somewhere else? But,
by contrast, Greyhound couldn’t move. Iowa Beef couldn’t move:
all the cattle are next to the plant. Continental and Eastern Air-
lines can’t move. They can’t set up shop somewhere else. So if
theyire adopted an anti-union or low-wage strategy, they have to
fight. They have to take on the union.

Replacement
workers are used
predominantly in
strike situations in
certain industrial
structures and
industries where
employers cannot
easily relocate
production.

-Charles Craypo
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Current/x strikes
are being prvmked
by employers. IP
pmvlDked  a strike
because they saw a
chance to get rid of
or tame the union.

-Julius  Gefman

Mackay not only permits but actually encourages an employer
to fight the union in those situations where the employer can’t
easily move or has a single plant operation and doesn’t have the
resources to move.

J. GETMAN:  Currently, strikes are being provoked by employ-
ers. IP provoked a strike because they saw a chance to get rid of
or tame the union. The legislation would reduce that temptation.

Secondly and most importantly the legislation would encour-
age employers to be more forthcoming with the union-to pro
vide unions with greater information in order to get the unions
not to strike. The response of organized labor when employers
have come and said, “Look, we need help,” has been overwhelm-
ingly positive. Employers who no longer have the option of beat-
ing the union into the ground try to cooperate. This bill would
increase employer efforts to cooperate with unions because they
wouldn’t have the same option to go for the kill.
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S e c t i o n  4
The Rights of Strikers and Their Unions in Canada

Brian Shell, Toronto, Ontario

B. SHELL: I want to begin by briefly describing Canada
Some of you probably do know where it is, but not much more
about it. Canada is a large piece of land north of the United
States. It is sandwiched between the continental United States,
Alaska, and the Soviet Union. It stretches from east to west, and
from the north, as we say in Canada, to the south.

Canada comprises ten provinces, which are much more sover-
eign than are your states. These ten provinces all have provincial
legislatures, which enact laws in accordance with the Canadian
Constitution. As interpreted, the Canadian Constitution provides
that laws affecting employment and labor relations are matters for
the provinces. Canada also has two very large territories with rel-
atively few people, most of whom are native Canadians.

So, the first major difference between Canadian and U.S. labor
law is that we have ten provincial labor laws in Canada and a fed-
eral law, which applies to the small segment of the workforce
governed by the Canadian Parliament: the few people in the two
northern territories, a few lead zinc mines in an area that strad-
dles the border between Manitoba and Saskatchewan, uranium
mines, certain transportation sector workers such, as airline
employees, and other groups of workers who fall within the fed-
eral jurisdiction.

The Canadian court system hears appeals from the labor
boards decisions in all the provinces. However, these appeals
are limited to judicial review In general, our courts defer to the
labor boards which are entitled to be wrong within their juris-
diction. Our system functions not very differently from the way
the American system functioned under the Z?z?ogI~.

We have a Superior Court system. The Supreme Court of Can-
ada, in providing guidance on the appeal of decisions which
emerge from the provinces and through the federal system of
courts, allows us to articulate certain general propositions that
affect the country as a whole.

The first major
d i f f e r e n c e  befween
Canadian and US.
labor law is that we
havle ten provincial I

labor laws in
Canada and a
fedeml law, which
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by the Canadian
Parliament.
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In the United
States, the median
per&d of time spent
seeking a remedy
for an unfair labor
practice is ow 700
days.

Suffice it to say, we are much less a unitary nation than is the
United States. In the political domain, our unity is subject to
question every three to six months. Our leadership can be
replaced quickly when it loses popular support

Early on in the development of Canadian labor law, we
embraced the K@wr-  Act. We adapted the Wgner  Act province
by province. As P.rofessor  Weiler has argued (Weiler, 1980) we
have experimented in these little incubators, and in doing so, cer-
tain general trends have emerged. Provincial laws may differ from
province to province, but there are certain broad similarities.

Although there are some major exceptions, generally union
certification is automatic-without a vote-after a check of
membership cards, if the union received the requisite percent-
age of employees support within an appropriate bargaining unit.
In general, we do not have so-called “representation votes” as a
matter of course. If the union does not obtain the required per-
centage, there will. be representation voting as long as a lower
level of support is reached.

I should note that automatic certification has disappeared in
British Columbia, Nova Scotia, and elsewhere. In some places,
we go directly to representation voting.

When the laws are broken in Canada-when an employer
discharges for improper reasons, or bargains without the inten-
tion of entering into a collective agreement, or a union engages
in unfair representation-a complaint can be lodged with the
Board by the complainant. That complaint will be litigated
promptly In the United States, the median period of time spent
seeking a remedy for an unfair labor practice is over 700 days. I
find that to be an interesting phenomenon about the commit-
ment to labor relations harmony

In Ontario, a worker who is fired on Monday can have his
union file a complaint immediately A settlement officer will be
assigned within approximately fourteen days. If the matter does
not settle, there will be a hearing before the Board about five
weeks later

Apart from the speed to reach litigation, there are important
substantive and procedural advantages, as well. The onus is on
the employer in the case of an unfair labor practice discharge. In
most Canadian jurisdictions, the employer must proceed first. He
must establish that he did not fire the worker for any anti-union
motive, though he may have had any number of other good rea-
sons. If any part Of his reasoning included an anti-union motive,
the worker will be reinstated within months.



Litigation about bargaining is a much more confusing pro-
cess. The kind of evidence needed and the process a tribunal fol-
lows cannot be summarized so simply But in any event, in Can-
ada it happens relatively quickly In most jurisdictions, com-
plaints are settled quickly

I emphasize the speed with which the statute is enforced,
because enforcement affects people’s protected rights under the
statute. It is a little hollow, it seems to me, to legislate a statutory
amendment that would provide workers with certain options
during the course of a strike, and yet refuse to provide them
with an effective remedy to implement those options. The hall-
mark, in my view, of the Canadian system of labor relations is the
effectiveness of the process. Workers’ rights are only valuable if
they are effectively protected.

How our procedures should be replicated in the United States
is beyond me. Under the current circumstances, there appear to
be a lot of people in the United States who like delays of up to
700 days. Those long delays suit some purposes just fine.

Turning to the question of strikers and strike replacements,
I’d like to clarify some misconceptions. In Canada, the question
of strikers and strike replacements must not be considered in a
vacuum, but within a context of labor relation statutes which
develop in a political environment.

Many Canadian jurisdictions provide that first agreements are
arbitrated. The union gets certified, and goes and bargains. Per-
haps bargaining doesn’t work for one reason or another The
employer may refuse to recognize the union, or he won’t meet
with the union, or he doesn’t adequately explain what it is that
he wants, or his explanation is unreasonable or ridiculous or
false or illegal. The union makes an application to the Iabor
Board. Upon the arbitration of a first agreement, any ongoing
strike is over, and the strikers return to work.

Sometimes, there is no strike. Generally a first agreement is
reached without a strike. The ability to obtain a first agreement
without a strike is one major difference between Canadian and
U.S. labor law that affects permanent replacements. In Canada,
workers generally do not have to strike to obtain a first agree-
ment; and if they do, their seniority (and their jobs) are protected
in many jurisdictions. For example, in Ontario we have
enshrined in our statute the right of workers to return to work
in accordance with the seniority they had when they went out,
provided that the Board orders that the first agreement be set-
tled by arbitration. This is significant. The codification of senior-

,
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When strikes occu$
we do not, generally
speaking, permit
the iwelve month
tule, “bye-bye”
union decertifi-
cations that are
used in the U.S..

ity in the labor statute is an important advance in a post-Wagner
Act statute.

Moreover, many Canadian jurisdictions have mandatory strike
votes and mandatov ratification votes. These votes apply a cer-
tain amount of pressure to the trade union, but they also provide
information to the employer Employers know what they face. If
the employer believes that the bargaining committee was com-
pletely out to lunch, rhe votes indicate whether this was true.

Some Canadian jurisdictions, notably Ontario, permit the
employer to run the risk of requiring that there be a vote on the
employers last offer received. If it is accepted, the last offer will
become the collective agreement, subject to some exceptions. If
it is rejected, it will probably be the new bottom line for the next
meeting.

Within the Canadian context, we seek to deter the parties
from engaging in strike actions. Certain levers can be pulled to
stop parties from engaging in strike actions. From coast to coast
in Canada, strikes are illegal during the life of a collective agree-
ment. Canadian collective agreements generally do not need
clauses precluding strikes during the life of the agreement
because it is mandated by statute. Arbitration also is mandated
during the term of a collective agreement to resolve any dispute
that can arise during a collective agreement.

Another key difference concerns the way unions are decer-
tified. There is a general recognition that employers involve
themselves in the decertification of unions. Such employer
involvement in the decertification of unions is illegal, because it
turns an otherwise voluntary expression of employee wishes
into a nonvoluntary expression of employee wishes Each pro
vincial statute has a different time frame during which the union
can be decertified. These statutes specify the circumstances
under which the union may be decertified. In general, however,
it is somewhat difficult to decertify a union and the employers
role is carefully scrutinized.

When strikes occur, we do not, generally speaking, permit the
twelve month rule, “bye-bye” union decertifications that are used
in the U.S.. In some Canadian jurisdictions, the union can only be
decertified after the strike has begun and, even then, the strikers
are entitled to cast ballots. So strikers, as well as replacements,
will be entitled to vote in most jurisdictions. Ironically, the law in
Ontario is quite unclear as to whether or not replacemen can
vote in a decertifcation  election. I am not aware of any reported
Ontario case which holds that replacements can vote to decertify

.- .’ 1  -- _  7;7-i--
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There’s no question. that strikers can vote. After all, they are
employees in the bargaining unit; they are across the street with
their union. But there is some question as to whether those peo-
ple who are employed on the other side of the street are in fact
in the bargaining unit at the time of the application to decertify

Why aren’t there any reported cases? Why don’t we see, in
Canada, cases about tragedies like Phelps Dodge or the New
York Daily News or others?

There are a number of explanations, I think, that I can sug-
gest. First, it is not politically acceptable in Canada to replace
strikers. It doesn’t fall within the acceptable political culture of
any Canadian province. Using replacements or scabs is not an
acceptable way to defeat a union. When I say that, I don’t mean it
flippantly We have political parties in Canada that strongly sup-
port strike-related behavior. We have political parties on the left
that are closely affiliated with the labor movement. And even
when in power, the parties of the right have had to broker sup-
port from the trade union movement.

In Canada, some provinces have two dominant political par-
ties, but many have three. In a multi-party system, there is bar-
gaining and brokering between the parties for support, so cer-
tain kinds of behavior simply fall off the table.

I agree that whether or not an employer can pick up the plant
and move has a very significant impact on labor negotiations
strategy and the use of replacements. For example, where an
employer in Ontario operates a gold mine, he has some diffi-
culty planning a move. Cold does not move easily, but it also
doesn’t rot. The ore stays for a very long time, and the owner of
the gold mine knows that very well.

In Ontario, we have a special six-month rule. The rule states
that there is a six-month window of opportunity once a strike
begins, during which an employee on strike has the right to
make an unconditional application in writing to the employer to
return to work, on terms negotiated between the employer and
the employee. There are some limits that govern those terms,
although there are few cases on this section under the Ontario
Labour  Relations Act Presumably, those terms have to at least
equal what the employer has offered at the bargaining table,’ and
they can’t be any worse than those offered by the employer to
replacements now employed.

Any striker who offers to return gets to return. He has a right
to employment with the employer even though he left his job to

Shell? n a5

It is not politically
acceptable in
Canada to replace
strikers. Using
replacements or
scabs is not an
acceptable way to
defeat a union.
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participate in the strike. The striker who crosses over does not
have a trade union representing him, nor does he pay union
dues. There is no collective agreement, and if enough strikers
cross over, these crossovers completely replace the replace-
ments. The strike is ongoing, but the replacements have been
replaced by the crossovers.

In my experience,
the six-month rule
has only been used
rare& It is not a
&able tactic or
strateg)c

Some people argue that giving the crossovers the opportunity
to replace the replacements is the solution to the problem of
Mu&y.  In ?Xntario, we find that a union very rarely recom-
mends to workers that they unconditionally apply to work within
six months. The effect of a massive crossover is that the people
who used to be across the road on strike are now working on
terms and conditions which they negotiated individually with the
employer The unions economic leverage and its ability to get a
collective agreement is now zero; the union has been effectively
decertified.

In my experience, the six-month rule has only been used
rarely It is not a valu.able tactic or strategy It is not an acceptable
method to lose a strike from the perspective of the union. It is a
way to kill the union.

In any event, going back to the gold mine and a real example,
the mine owner sent a video presentation to every worker’s
home, to all 600 workers, two weeks before the first six months
of the strike ran out. In that video, he told them “Hello. I am your
Chief Executive Officer We just can’t accept the unions proposal,
so we propose that you come back to work. If you come back to
work within two weeks, you’ll be able to get your job back at
such and such a rate. If you don’t come back to work within two
weeks, then we’re going to shut the mine on November 16th. Go
talk to your union, and ask whether you’re on the recall list if the
union accepts the final offer that we made this morning. Bye.”
Fade out. Music in the background.

All disabled workers, all workers who had ever had worker’s
compensation claims, all workers over fifty-five years old who
had ten years of service-were on the layoff list. Only 300 peo-
ple would be returned out of an original workforce of 600, and
those 300 were on the recall list. These were the young, healthy
workers-in the employer’s language, “the better and fewer
workers.” Those over fifty-five with ten years of service were
entitled to an early retirement package that was quite generous.
The employer knew who was going to go on early retirement
and who was going to be on the recall list. He counted votes. He
knew that 350 of the 600 people would vote yes, and that 250
people would vote no. He refused to request a vote, because the



employer can only do so once. Instead, he asked the workers to
demand that the union convene a vote to accept or reject the
contract

Now, a number of aspects of the employers proposal were
clearly unlawful. There were many ways to challenge that pro
posal. After two or three years of litigation, a challenge probably
would have been successful. But by then, the mine would have
been closed for two or three years. How to approach

the issue if
recalling striking
wrkefs is another

The employer was running a significant risk. A mining opera-
tion is similar to a construction contractor: In three years, the
company might have ceased to exist.

This incident occurred in Ontario, under the most progres-
sive legislation that exists. The Canadian legislation couldn’t stop important question.
this particular mining company from engaging in this kind of
behavior The mining company was stopped when a new gov-
ernment, allied with workers, was sworn into office in Ontario.
The new government informed the employer that it didn’t look
kindly on this particular bargaining position. It recommended to
the Association of Mining that it reel in its renegade. The
employer’s bargaining position mysteriously changed, and the
recall to work was revised to accord with seniority

A political solution to the problem was found. Otherwise, it
would have been difficult to resolve the dispute. This particular
union had been on strike for a long time. It wasn’t going to win
this strike. It was not even a strike over money It was a strike
over seniority and health and safety issues The economic ele-
ments had all been resolved.

How to approach the issue of recalling striking workers is
another important question. The Shaudmx  case was decided
in 1986 by the Ontario Iabour Relations Board and a@iied by
the Ontario Divisional Court It governs how to deal with an
employer that insists on defending its replacements. When the
only issue still in dispute is who gets recalled, Shaw-Almac holds
that it is unlawful for the employer to insist on keeping replace-
ments at work, letting the strikers return only as vacancies occur

An American case, L&&w, holds that employers may choose
to keep replacements and, as vacancies occur, take strikers back
That was the employers position at the bargaining table.

That position was found to be unlawful, contrary to the
Ontario Labour  Relations Act, not only because it amounted to
bad faith bargaining but, more importantly, because it was dis-
criminatory and thus interfered in the formation and administra-
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It discriminated
between strikers
and replacements
simply on the basis
of participation in
the strike. nte

~ employer%
preference for its
replacements was
discriminatory

tion of the union. It discriminated between strikers and replace-
ments simply on the basis of participation in the strike. The
employers preference for its replacements was discriminatory

The Ontario Board said, in effect, “From that moment,
employer, you turned an otherwise lawful economic strike into
an unlawful, unfair labor practice strike.” The damage award
came to $1.5 million. The strike lasted for five years until the liti-
gation ended, and the law in Ontario on replacements was
changed by the decision.

Why wasn’t the issue litigated until 1986? I don’t know It’s
hard to tell. In an earlier case, Mini-Skools,  where the issue was
the employers insistence on keeping its preferred crossovers,
the Iabour Board tame to the opposite conclusion: it had no
trouble with the employer defending its crossovers. Crossovers,
after all, were in the bargaining unit at the time the strike began,
and then had decided to cross over and came to work. So the
law in Ontario distinguishes between crossovers and so called
“replacements.” Crolssovers  can be preferred and retained, even
though they may be retained out of the order dictated by senior-
ity Replacements could not be preferred over strikers seeking to
return to work.

The reasoning is that crossovers continued to be employees,
and were not different from anybody else in the bargaining unit
who was an employee. However, allowing replacements to con-
tinue to work, in preference to bargaining unit members, was
different. The nature of the discrimination was different. In the
crossover case, it was not discrimination solely because one per-
son engaged in the strike and another person didn’t engage in
the strike.

In Mini-Skool  Ltd., there were significant numbers of crossov-
ers. The union said, “We want the people to return to work in
accordance with the seniority system in place prior to the com-
mencement of the strike.” The employer said, “No. Those people
who worked during the strike who are crossovers will not be
turfed out, so that people who had seniority at the commence-
ment of the strike can return first.” The Board did not find that
to be an unfair labor practice. That was a reasonable position
consistent with the theory that both were employees before the
strike commenced.

In Sbaw-AZmq the group that the employer preferred were
not employees of the employer before the strike began. Argua-
bly, when the next case emerges, Sbau.4~~~  will be used to
argue that you can’t prefer the strikers who crossed over to the
ones who stayed out:.



J. GETMAN: But you do recognize that Mini~Skool  Ltd. per-
mits discrimination against people on the basis of their participa-
tion in the strike?

B. SHELL: Yes, I appreciate that and I do not agree with the
Boards reasoning in that case.

P. WEILER  It is true that the Ontario legislature decided to
create a right of return and to ban permanent replacements for a
period of six months. The six-month rule gives employees an
unconditional right to apply to get their jobs back, on terms and
conditions negotiated individually

In S~LZW-Almex, the replacements were outsiders, rather than
crossovers who had been inside the unit. In effect, S/XZW-AZ~FEX
gave strikers an unlimited duration to their unconditional right
to their jobs. In either case, that right becomes protected.

You suggested earlier that the six-month rule-the legislation
that incorporated that kind of permanent reinstatement right-
was useless. You’re not suggesting that Shaw-AZmex was useless?

B. SHELL: No. In SbuzuAZm,  there was one outstanding
issue in bargaining: who returns. The employer said, “We want
to keep our people; we have a moral obligation.” The union said,
“We can’t agree that you keep your people. We like our people.
After all, our people were your long term employees two-and-a-
half years before the strike commenced.”

When the Board said, “Cease and desist, company, from main-
taining your position on the return of replacements,” a collective
agreement resulted. All other issues had been resolved.

The union knew it could not sign a collective agreement that
provided that replacements got to continue to work under the
terms of the collective agreement. This result would not have
been popular with strikers engaged in a threeyear strike. So the
union agreed to the employer’s terms on three issues that were
unresolved (some monetary issues and some language ques-
tions), and refused to agree on the recall question. After the
Boards ruling, all issues were resolved, and the collective agree-
ment was signed.

The difference between the Sbaw-AZmex situation and the
unconditional individual employees return to work on the
employer’s terms (the six-month rule), is that under S/XZZLM&XX
there is a collective agreement. There is a grievance procedure.

lhe difference
betwen the
Shaw-Almex
situation and the
unconditional
individual
employees return to
workon the
employer’s terms
(the six-month rule),
is that under
Shaw-Almex there
is a collective
agreement.

-Brian Shell
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ntere will be union
representation-
admittedly
on the employer’s
terms-but the
people still will QO
back to irk. So,
the length of time
that elapses is
irrelemnt.  The
employer can still
exert that pressure.

-Paul Weiler

There is a union check-off There will be negotiations. Indeed,
there have been two subsequent rounds of contract negotiations
since the Sbaw-Ahex  decision in 1986.

P. WEILERz That’s the accidental effect only of that situation. If
within six months, for example, the union decides to get the
people back to work, it will take the employer’s last offer. Then it
will have a collective agreement under which the employees go
back to work.

If there is no six-month limit and it’s only eighteen months
later that the union feels that it can’t move the employer, the
union will decide to sign the agreement. There will be union
representation--admittedly on the employer’s terms-but the
people still will go back to work. So, the length of time that
elapses is irrelevant. The employer can still exert that pressure.

B. SHELL: The employer can put on that kind of pressure
within six months, but it doesn’t result in the signing of a collec-
tive agreement: it recalls the strikers to work on terms to be
determined by the employer in the absence of representation or
bargaining by the union. It’s simply based upon the employer’s
bargaining position as it stood when the employee applied to
come back.

Section 73 of the Ontario Iabour Relations Act is the key sec-
tion that addresses this issue, and there is no role in Section 73
for the trade union. Section 73 gives the employee the right to
make an unconditional application in writing to return to work
within six months of the beginning of the strike. The terms of
employment are then set by the employer and the employee.
These are individual master and servant contracts, not collect-
ively bargained agreements.

The trade union may continue to engage in collective bargain-
ing, no matter how many strikers have gone back to work under
this provision. If the trade union subsequently signed a collective
agreement with the employer, that collective agreement would
supersede the provisions of the individual master and servant
contracts. But how could the union extract a collective agree-
ment from the employer when the strikers have already gone
back to work on different terms of employment? It’s not likely

R. EISENBREY: What turns on six months for the employee?
If he’s been on strike for a year and says that he’s going to cross
over, does the employer have to take him?

B. SHELL: In Ontarlio and in most Canadian jurisdictions, the
employer may not have to take him back.



L? WEILEE Whether or not that is true in other jurisdictions
is debatable. In Ontario, there is a right to go back within six
months. Brian Langille has testified in Congressional hearings
Duly 14, 1988 before the U.S. House Subcommittee on Iabor-
Management Relations] that the jurisprudence does make it ille-
gal for an employer to refuse to take people back. It rarely hap-
pens.

B. SHELL: There is not a lot of guidance in the case law, but
there’s no statutory provision that says you can return to work at
anytime when you’re out on strike. Only the Ontario Act gives
the individual an unconditional right to apply and to be returned
to work.

In most of the Canadian jurisdictions, once the union agrees
to the terms of a collective agreement and says, “Now take back
the strikers,” and the employer says, “No, we won’t take back the
strikers,” SbawAZm applies, and it would be unlawful for the
employer to refuse to take back the strikers.

J. GETiUAN: But if the union and employer have not yet come
to an agreement on other issues, can the employees say that they
want to come back to work and get their jobs back?

B. SHELL: Only within the first six months, if it’s Ontario. The
union is entitled to sign a collective agreement, cave in, and
accept the employer’s position, and then Shaw-AZmex applies. For
example, the employer may propose that the seniority clause be
eliminated, and the union does not want to sign such an agree-
ment. If the union refuses to sign, there is a seniority issue out-
standing, as well as a recall outstanding. In that case, S~UZUAZ?YK.X
may not apply and strikers may not get their jobs back. Quebec is
the exception. In Quebec, replacements cannot be hired and
unions cannot be decertified during a strike.

W. KAMIAT: After six months, Canadian law as described is
similar to the U.S. law that would exist, if legislation barring per-
manent replacements passed?

B. SHELL: That’s right.

W KAMLAT: So Sbaw-Alme;u  precludes permanent replace-
ments, before or after six months?

B. SHELL: In Ontario and in the rest of Canada, Sbaw-AZmex
would be followed. In Canada, the Mackay decision would not
be followed.

In most of the
Canadian
jurisdictions, once
fhe union agrees to
the terms of a
collective
agreement and
says, “Now take
back the strikers, ”
and the employer
says, “‘No, we won’t
take back the
strikers, ” it wuld
be unlawful for the
employer to refuse
to take back the
strikers.

-Brian Shell

One jurisdiction in Canada (Quebec) has had a ban on strike
breaking since 1977. It’s the so-called “anti-scab legislation.” This
bill has had three effects.
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Fti, it eliminates picket line violence, because scabs do not
cross the picket line. Canadian picket lines are not very pleasant
places to be: we have an extensive jurisprudence dealing with
injunctions, injunctive relief, and criminal charges.

Secrmd, collective bargaining is encouraged. The process of
collective bargaining is encouraged, because everyone under-
stands that, if there is a strike, the employer will not produce and

Since the
the employees will not earn an income. The employer will move
products as it can and employees will earn the small amount of

[anti-scab] law strike pay that they’re entitled to earn.
passed and was
revised, violence

Third, those strikes that do occur cannot be beaten by replac-
ing the workforce, and that has had the effect, we think, of short-

has decreased in erring the strikes.
Quebec. Laws in a number of Canadian provinces prohibit the use of

so-called “professional strike breakers,” but they do not apply to
-Carla LlpsigMumm6 replacements. Professional strike breaking is a different concept

in Canadian law from that of replacements.

C. LIPSIG--: The anti-scab law prohibits the transfer
of production to a nonstruck unit of the struck employer, as well
as the use of managers, contractors, subcontractors, and replace-
ments in production. The law passed in 1977, and employers
found ways around it:? The law was revised a couple of years later.

The law was passed in response to a series of big, long, violent
strikes involving multinational companies. One was United Air-
craft; another was Robin Hood Multi-Food. These were meant to
be union-busting strikes, and they were perceived as such. The
law is part of a package that included mandatory arbitration of
the first collective agreement and banning of decertihcation dur-
ing a legal strike, as well as the anti-scab law

The effect has been simply to introduce a new code of indus-
trial conflict. Since the law passed and was revised, violence has
decreased in Quebec, and strikes are generally shorter I think
that civilizing industrial conflict is in everybody’s interest. A
union that goes out on strike does not have to assume that it is
facing its own demise. The employers know that a provoked
strike is not a way of getting rid of a union.

There are a large number of case studies of the big strikes that
preceded the anti-scab law and some that have followed it.

J. O’GRADY: While comparisons with the Canadian situation
can sometimes be flattering-certainly, there are many provi-
sions in our labor act which are markedly superior, and the



enforcement is noticeably superior-one must bear in mind that
the rate of union density in the private sector in Canada is declin-
ing. It is declining at the same rate that it’s declining in the United
States, though admittedly from a higher level. Even the more artic-
ulated Wagner Act model that we enjoy in Canada is insufficient to
arrest, let alone reverse, a decline of collective bargaining.

In the Ontario trade union movement, we have been looking
very closely at grafting onto our labor relations act another
model of collective bargaining-one which structures the bar-
gaining relationship on a mandatory basis at the level of the sec-
tor, rather than at the level of the employer or the plant, which is
the Wagner Act model.

We should
remember the
anti-scab legislation
applies only in

W. GOULD: Is the reason for this decline the shift in employ- Quebec.
ment in the Canadian economy from the manufacturing sector
to the service sector? -Brian Shell

J. O’GRADY: The causes are much more complex. The struc-
tural change that you mentioned accounts for at most about one
half of the decline in private sector union density The other half
is explained by shifts in the size of workplaces and a variety of
other factors which we’re still trying to identify

Just last year, levels of manufacturing employment equaled the
level of manufacturing employment in the prerecession periods.
By 1988, manufacturing employment was equal to what it had
been in 1979-80. The level of unionization in the manufactur-
ing sector, however, has not come back to the level in the pre
recession period. Employment recovered in absolute terms, but
union membership did not.

C. LIPSIG-MIJM_M& Employment contracts (what you call
contracting out), part-time work, and other types of work
arrangements, which are less likely to involve union workers,
are really flourishing in the manufacturing sector The service
sector has always had them.

L. MISHELZ Is anti-scab legislation contested? Are businesses
waging a movement to reverse these laws? Are the basic rights of
strikers under Canadian law settled?

B. SHELL: First, we should remember the anti-scab legislation
applies only in Quebec. It’s on the political agenda now in
Ontario, British Columbia, Saskatchewan, and elsewhere.
Extending the model elsewhere is being widely discussed.
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In Quebec, there’s a
general consensus
that rile law is
effect.&. nte law
w&s. The law
keeps peace. The
law does not
discourage
investment, or
impede economic
growth.

-Brian Shell

The anti-scab legislation followed some very violent strikes
where there were deaths on the picket line. The Partie
Quebecois government, elected in 1976, was a social democratic
government. It had a close alliance with both central labor
bodies in Quebec.

The legislation was introduced and was passed. There was
some controversy, but no terrible, huge, horrible controversy By
the time the Par-tie Quebecois government was defeated, the leg-
islation was off the political agenda. The replacement govern-
ment apparently has not been under severe pressure by the
business community (or anyone else) to roll back the law In
Quebec, there’s a general consensus that the law is effective. The
law works. The law Ikeeps peace. The law does not discourage
investment, or impede economic growth. The Quebec economy
took off in the 1980s in the fastest growth we’ve ever seen, with
the anti-scab law in place.

Litigation about the anti-scab law in Quebec did not attack its
central operative features, but sort of nibbled around the edges.
Was this person hired before the strike began? Was he hired
before notice to bargain was given or after? If he was hired
before notice to bargain was given, then he can be used to do
work within the bargaining unit. The litigation has been very
soft and gentle, basically

There is some resistance to be sure. Employers want to do
everything they can do during a strike. This makes sense; but
there has been no intense hostility toward the law

As the debate has emerged in the rest of Canada, the focus is
upon the incidence of scabbing. In Canada, we are not experien-
cing very much replacement work being done during lawful
strikes. This is just a fact of labor relations life and is due to the
impact on the bargaining unit and the labor movement when an
employer experiments with scabbing. There is a very negative
public reaction: injunctions, arrests, lots of lawlessness, and mass
demonstrations are ,the results. We have an active labor move-
ment that doesn’t like scabbing.

Secondly, large businesses would not consider operating with
the assistance of replacement labor. Automobiles cannot readily
be made with replacement labor Steel is not made with replace-
ment labor Uranium is not mined with replacement labor,
unless the mine owner is planning to do it permanently We’ve
already discussed what happens then.
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E FEINSTEIN: The difference between the employer com-
munity in Canada on labor legislation, and the business commu-
nity in this country is vast. Its just like night and day The Cana-
dian equivalent to the Chamber of Commerce sometimes
sounds like the Executive Committee of the AFL.-CIO. How do
you account for the seemingly far greater acceptance of the busi-
ness community in Canada to the Quebec anti-scab legislation?

B. SHELL: A very substantial portion of the Canadian busi-
ness community is in fact American owned. These wonderful
warm attitudes of the Canadian business community reflect also
the attitudes of transplanted American businessmen engaged in
branch plant operations in Canada Americans seem to be capa-
ble of crossing the border, moving into Canadian operations,
and functioning in the context of a different labor legislative
regime. Our labor legislation differs due to differences between
Canadian history and American history, and in particular, differ-
ing features of the Canadian party structure and the American
party structure. We have our own social democratic traditions.
We have had the Canadian Commonwealth Federation (CCF),
and now the New Democratic Party (NDP), which is growing at
the federal level and in many provinces. Social democracy is also
becoming more popular in the Province of Quebec. Canadian
nationalism and Quebec nationalism, which promotes a power-
ful desire to decentralize the Canadian federal state, have also
influenced the development of our labor laws.

We are not a less litigious society Current trendy ideas about
cooperation, quality circles, participation modes, etc., have not
obtained general acceptance in Canada. Many sectors of the
Canadian labor movement are very skeptical about moving away
from the adversarial model of labor relations.

The Canadian labor movement has an ever-watchful attitude
toward its American counterparts General Motors, Ford, and
Chrysler all operate in Canada Bendix, which has been men-
tioned here, operates automobile parts subsidiaries in Canada.
Major steel fabricators operate in Canada and have operations in
the U.S. Almost all the mining companies in Canada have Ameri-
can partners engaged in mining. Frequently, the same people
producing steel in, for example, Sault Ste. Marie, are producing
iron ore in the iron ore ranges in the northern section of the
United States.

Amerkans seem to
be capable of
ctvssitig the botieg
moving into
Canadian
operations, and
functioning in the
context of a
different labor
legislatiw regime.

-Brian Shell

Your major producers are familiar to us, and trade unions in
Canada bargain with them. Sometimes we are bargaining with
Chicago; the Canadian management is taking instructions
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directly from Chicago qr elsewhere in the U.S. But we are able to
mix Canadian Law and the particular environment in the plant,
and produce a different result. There does not appear to me to
be any reason why the U.S. mix cannot be friendlier to unions
and to their members who engage in strike action. Our
approach and our legislative framework should serve as a model
or at least as an example for American legislators.

ihere does not
appear to me to be
any reason why the
US. mix cannot be
friendlier to unions
and to their
membets who
en#aQe in strike
action.

-Brian Shell
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Section 5
Unions and American Economic Competitiveness
Lawrence Mishel, Economic Policy Institute

L. MISHEL: Opponents of change in social and labor legisla-
tion invariably contend that it will damage U.S. competitiveness.
To evaluate this claim, we need to identify the symptoms of our
lagging competitiveness and to examine the possible contribu-
tions of collective bargaining and other factors.

U.S. wages have
become compamble
to or even below
wage IeVes in other
admnced countries.A variety of factors in the mid-1980s left the impression that

unions were contributing to our trade deficits. The sectors that
seemed to be most affected by imports were mature, high wage,
unionized industries such as auto and steel: the frequent and
massive layoffs in these industries reinforced the association of
unionization with job losses due to increased imports. Highly
publicized Bureau of Labor Statistics (BLS) data suggested that
wages in the U.S. far exceeded those of other countries. In addi-
tion, the success of nonunion, high-tech industries such as the
computer industry reinforced the association of unions with
economic decline.

Looking back, we can see how misleading these stylized facts
were. The trade deficits are still substantial, but our trading posi-
tion has deteriorated in both high-tech, nonunion sectors (such
as computers and semiconductors) as well as in unionized,
mature industries. As the dollar’s international value has fallen,
U.S. wages have become comparable to or even below wage
levels in other advanced countries. Clearly, unions and union
wage levels have little, if anything, to do with our lagging com-
petitiveness. In fact, giving workers greater power and participa-
tion through collective bargaining is an important avenue for
increasing our competitiveness.

Most analysts, including the Reagan Administration’s Commis-
sion on Industrial Competitiveness (1985),  define competitive-
ness as the ability to compete in international markets while
maintaining or improving living standards over time. Under this
definition, both our burgeoning trade deficits and declining liv-
ing standards signal that our competitiveness has fallen relative
to our competitors. This definition recognizes that improve-
ments in trade balances achieved by eroding wages and working
conditions and by busting unions would adversely impact living
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standards. This paper employs an alternative, more narrow defi-
nition of competitiveness- t h e ability of domestic producers to
succeed in international markets-that is implicit in the state-
ments of many business analysts. Even by this narrow definition,
which countenances declining living standards, collective bar-
gaining and unionization have-had little, if any, effect on our total
competitiveness.Giving workers

greater pow and
partieipation
#rough collect&
bargaining is an
important avenue
for increasing our
competitiw?ness.
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Cost Competitiveness versus Total Competitiveness

A rising trade deficit can be driven not only by direct firm-
level cost factors such as wages and productivity but also by
“non-cost” factors such as exchange rates, product design, and
product quality Because unions arguably affect trade primarily
through cost factors, the relative contributions of cost and “non-
cost” factors to our total competitiveness problem are of interest.
Our cost competitiveness has, if anything, improved; non-cost
factors have been problematic.

In Figure 5.1, BLS data show the trend since 1973 in U.S. unit
labor costs relative to those of other industrialized countries
(including Korea and Taiwan). The dotted line shows the
indexed ratio of U.S. manufacturing labor costs (hourly compen-
sation and productivity combined as unit labor costs) to the unit
labor costs of other industrial countries as expressed in national
currencies. This line portrays trends in our cost competitive-
ness-how changes in U.S. and foreign manufacturing hourly
compensation and productivity have differed since 1973. The

80

Figure 5.1
U.S. Manufacturing Labor Costs Relative to

12 Competitors, 1973 to 1989
lndex(1973=100)
120

1973 1975 1977

Source: Bureau of Labor Statistics.

1979 1981 1983 1985 1987 1989
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The recent report
from the MIT
Commission on
Industrial
Productivity (1989),
found that relative
cost factors have
not been the driving
force behind our
lagging
competitiwness.

solid line presents the same indexed ratio, with both terms
expressed in dollars, and thus allows the rise and fall of the dol-
lars value to affect our relative cost competitiveness.

These data show that our underlying cost competitiveness has
improved steadily over this time period. Unfortunately, our
improved relative cost competitiveness was not due to relatively
faster manufacturing productivity growth. In fact, U.S. manufactur-
ing productivity growth has actually been below average. Rather,
our cost position has improved because real hourly compensa-
tion has been rising in other countries, but falling in the U.S..

By 1989, our unrt labor costs were more than 20 percent
lower relative to our competitors than they were in 1973. As
the solid line shows, however, the sharp rise in the dollars value
in the early 1980s meant that our competitiveness (measured in
dollars) drastically eroded. Between 1980 and 1985, changes in
the value of the dollar made our goods much more costly than
those produced in other countries. The divergence between
these trends suggests that the macroeconomic imbalances of the
1980s (slower growth and tight monetary policy abroad, high

interest rates and large fiscal deficits at home) played a critical
role in the rising trade deficit.

Our competitiveness problems, however, go far beyond any
macro-economic imbalance and the associated high value of the
dollar Even after the exchange rate was no longer problematic
(as in 1988 and 1989),  and given our lower unit labor costs, the
merchandise trade (deficit was still a sizeable $115 billion in
1989. The intractability of the deficits suggests that non-cost fac-
tors fed the burgeoning deficits of the early 1980s and persisted
in driving deficits through the late 1980s.

The recent report from the MIT Commission on Industrial
Productivity (1989), :also found that relative cost factors have not
been the driving force behind our lagging competitiveness:

The firm’s response time may be as important as the cost and
quality of its products. Competitiveness may hinge on the
speed at which new concepts are converted into manufactur-
able products ancl brought to market, on the flexibility with
which the firm can shift from one product line to another in
response to changing market conditions, or on the time it
takes to deliver a product after the customer places an order
There is also the crucial question of how well the company
has chosen its markets; all the efficiency, quality, and speed in
the world will count for little unless the firm is producing
goods that the customer wants @. 32).



Unions, Wages, and Cost Competitiveness

Have high union wages and collective bargaining adversely
affected our trade position? As we have seen, the combined
effect of productivity and wage changes since 1973 have been
favorable to the U.S. Moreover, current pay levels should not dis-
advantage U.S. producers. In 1989, the compensation of Ameri-
can production workers was 19 percent below the compensation
of German workers, 2 percent below those of European workers
in general, and only about 10 percent above Japanese pay levels
(see U.S. Department of Labor, 1990).

American workers are paid far more than those of the newly
industrialized countries (NICs) such as Korea, Mexico, Brazil, or
Taiwan: workers in these countries are paid less than 25 percent
as much as U.S. production workers. The combination of these
low wages and growing productivity in the NICs is associated
with a third of our total trade deficit. However, both union and
nonunion domestic producers are equally vulnerable to the
competitive challenge from the NICs. That is, the pay gap
between the U.S. and the NICs has very little if anything to do
with union wage premiums in the U.S. since American workers
would have to be paid less than the minimum wage to be on par
with the pay levels of the NICs.

An examination of the geographic distribution of our 1989
trade deficits with other advanced countries offers further evi-
dence that wages are not the problem (see Table 5.1). With the
fall in the exchange rate since 1985, we have nearly balanced
our trade with the Western European countries. The exception is
the still sizeable trade deficit with Germany, a country with sig-
nificantly higher wages. We also have a significant deficit with
Canada, another country with higher wages.

Our trade deficit with Japan of roughly $50 billion dollars rep
resents 43 percent of our total trade deficit. Our trade problems
with Japan have been widely recognized to be different from our
trade problems with other countries. No knowledgeable
observer has cited U.S. wage levels as the cause of our competi-
tive disadvantage with the Japanese.

Even if aggregate U.S. wage levels are not a significant disad-
vantage in international competition, it still may be true that
union wages disadvantage firms. It is well known that union
workers are paid more than equivalent nonunion workers. Com-
mon sense seems to imply that higher union wages mean higher
prices and lost customers.

With the fall in the
exchange rate since
1985, we have
nearly balanced our
trade with the
Western European
countries. The
exception is the still
sizeable  trade
deficit with
GemtanK  a country
with significantly
higher wages.
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TABLE 5.1
The U.S. Trade Deficit By Geographic Origin, 1989

Total Merchandise
Trade Deficit
NICs*
Western Europe

Germany
Other European

Japan
Canada
OPEC
Other Countries

$Bihms Percent**
$114.8

- 37.3
-3.8
- 8.3

4.5
- 49.8
- 9.7

- 17.6
3.4

100.0%

32.5
3.3

(E)
43.4

8.4
15.3
(3.0)

* China, Hong Kong, Korea, Singapore, Taiwan, Mexico, Brazil
t* Parentheses indicate a trade surplus.

Source: US. Department of Commerce. Surtq  of Current Brcsiness, June 1930,  p. 88

But to the contrary, direct econometric evidence shows that
unionization is not a cause of our deteriorating trade balance.
Tom Karier (1990) examined imports and exports in three hun-
dred and sixty manufacturing industries and found no statistical
justification for the claim that more heavily unionized industries
either attract imports or deter exports.

There are many other reasons to be skeptical of the claim that

Direct econometric
evidence shows that
unionization is not a
cause of our
deteriorating bade
balance.

unions are associated with our competitiveness problems.
Although unions do raise wages, they also have other effects. As
Richard Freeman (1991) shows, unions affect employment rela-
tions and firm performance-by raising productivity, for
instancein ways that partially offset the effect of higher union
wages on employer costs. To the extent that union wage gains
have come at the expense of higher profits-particularly within
firms with significant market power-union wage gains do not
cause higher prices.

The impact of unions on firm costs thus depends upon the _
magnitudes of union wage premiums and productivity improve-
ments, and the exteat to which wage gains are translated into
higher prices rather than lower profits. Belman (1991) con-
cludes his review of the existing studies on the affect of unions
on firm profits and productivity:

The negative consequences [of unions] cited by most econo-
mists, higher prices and lower employment, are largely miti-



gated by higher union productivity and lower rates of profit. . .
This should be heartening to those who have always seen the
gain from unions, greater democracy in everyday life, pur-
chased at the expense of reduced economic efficiency The
cost of economic democracy appears smaller than previously
believed.

Keefe (1991) shows that union firms are as likely or more
likely to modernize and adopt new technologies as nonunion
firms. Work rules are as evident in nonunion as in union work-
places. Voos and Eaton (1991) show that unions are, if anything,
more likely to be involved in workplace innovations, especially

_

Unionkation rates
are far higher in
other admnced

those such as team production and productivity gainsharing countries which are
plans that are most likely to yield greater efficiency Nonunion
firms tend to focus on profit-sharing plans, which do not have
much impact on productivity

thriving in

Unionization is neither a necessary nor sufficient condition
for the competitive disadvantages we observe. If unionization
alone were sufficient, competitors with more heavily unionized
workforces should also be suffering competitive disadvantages.
However, unionization rates are far higher in other advanced
countries which are thriving in international competition. Union
representation has been stable-or even rising-in successful
exporting countries such as Germany

international
competition.

If unionization were a necessary condition for our declining
competitiveness, then nonunion industries should be unaffected.
The declining competitive position of nonunion high-tech indus-
tries in the late 1980s makes it clear than there is no necessary
connection. The sun has been setting on our so-called “sunrise”
industries. According to the Office of Technology Assessment
(U.S. Congress, 1988),  the competitive position of 15 out of 20
high-tech industries eroded between 1972 and 1984. The com-
puter and semiconductor industries are prime examples. The
U.S. market share of the computer industry fell from 81 percent
to 61 percent between 1983 and 1989. According to a recent
commission report (National Advisory Committee on Semicon-
ductors, 1989),  Japan has taken over the lead in the semiconduc-
tor industry in the past ten years. Even the leading-edge semi-
conductor markets are now dominated by the Japanese. Japanese
firms gains in chip manufacturing have created a “serious loss of
market share for U.S. semiconductors, materials and equipment
firms,” with attendant loses for the suppliers of “common tools
and materials used by all chip manufacturers” Clearly, our loss of
competitiveness is not limited to the union sector
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All of the evidence
suggests a system
based on collective
bargaining and a
stmng independent
voice for wtkers is
not only important
to our democmtic
institutions, but is
also a key to our
economic future.

Unions and the Future

Unions and other mechanisms to empower and involve work-
ers need to be enhanced, rather than hindered. The MIT Com-
mission (1989), for instance, recommended that business leaders
should

. . . support diffusion of cooperative industrial relations by
accepting labor representatives as legitimate and valued part-
ners in the innovation process. American managers must rec-
ognize that unions are a valued institution in any democratic
society Resources traditionally devoted to avoiding unioniza-
tion need to be reallocated toward promoting and sustaining
union-management cooperation @. 150).

As Ray Marshall (1991) has argued, unions are a positive force
for change by providing a key ingredient of a high-performance
business system-a secure, motivated, and participative work-
force. Moreover, research by kelly and Harrison (1991) shows
that by providing a collective voice for workers, unions are more
likely to yield productivity gains than a comparable nonunion
workplace using labor-management committees.

conchsiofl

All of the evidence suggests a system based on collective bar-
gaining and a strong independent voice for workers is not only
important to our democratic institutions, but is also a key to our
economic future. We have a choice as to the industrial relations
system we want. We should strengthen, not weaken, our collec-
tive bargaining system and let management and labor together
turn their attention to improving productivity and making the
production choices that will enable this country to compete on
world markets without lowering living standards.

Endnotes

r Of course, these factors are also cost factors. The distinction
is that they are either not controlled by the firm (i.e.,
exchange rates) or they are not captured in productivity sta-
tistics.

2 The manufacturing productivity trends in this BLS series is
overstated (see Mishel, 1989). But even with a “corrected’
series, our relative position has improved considerably

3 It should also be noted that a significant part of the payroll of
unionized firms is not covered by a union contract, i.e., the
white collar workforce.








































































